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the partition of the property in dispute according tolaw, appoint-
ing, unless the parties otherwise agree, at least two commissioners
to make the partition. Under the circumstances we make no
order us to the cost of this appeal.  All other costs will abide the
result.

Appeal decreed und cuuse remanded.
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Refore Sir John Stanley, Knight, Chief Justice, and Mr. Juslics Str William
Burkitt,

BAM SARUP (PrArxrire) o, RAM DEI AxD oTuerRs (DEFLNDANT).®
det No, XV of 1817 (Indien Limitation Act), Schedule IT, drticle 125-—
Limitation— Alienalion—Fictitions eward—Hindu family.

A Hindu widow, plaintiff in a suit to recover property, in respeet of
which she was entitled to a Hindu widow’s cstate, from the posscssion of the
widows of other members of her husband’s family, entered upon a collusive
‘arbitration by which the whole of the property of the phintiff’s husband was
divided amongst cortain female members of the family, it being deglared
that each of the pavties to the arbilration proceedings took au absolute estate
in the share allotted to her. Held that ithis procecding amounted to an
« glienation ? of the property so dealt with within the meaning of article 125
of the sccond schedule to the Indinn Limitation Act, Sheo Singh v, Jeoai (1)
) referred to. .

TuE facts of this case are fully stated in the judgment of the

Courts.

"Phe Hon’ble andit ,S’uﬁndar Lal and Dr. Sutish Chundra _

“Bamerji, for the appellant. ‘

Mr. B. L. OCouor, Babu Jogindro Nuth Chaudhri and
Munshi Govind Prasad, for the respondents.

STANLEY, U.J., and Burkirr, J—Thisis an appeal against
a decree of the learned District Judge of Shahjuhanpur dismiss-
ing the plaintiff’s suit by which he sought to obtain cerfain
declarations.

The plaintiff Ram Sarup is grandson of one Balak Ram,
deceased, by -his daughter Musammat Ram Piari, and the defen-
dants are Musammat Ram Dei, widow of Bahadur Lal, last

® First Appeal No, 278 of 1904, from a deeree of (. D, Stecl, Esq,, Dise
friot Judge of Shahjuhanpur, dated the 12th of September 1904,

(1) (1897) L L. R,, 19 ALL, 524,
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surviving son of Balak Rain, Musammat Kausila, widow of a
predeceased son, and Kanhai Lal, own brother of the appellant. .
He is a nominal defendant.

Balak Ram left three sons and three daughters. Noue of the
sons had male issue, but Bahadur Lml, husband of the defendant
tam Dei, left by ber a daughter Kirpa Dei who died in 1896,
There has been tome previous litigation in this family, in the
course of which it has been held in this Counit that the family
was joint at the death of Babadur Lial; that as he was the las
full owner of the joint property, the defendant Musammat Ram
Dei took & widow’s life interest in it, and also that an adoption
purporting to have been made by Musammat Parbati, widow of
one of Balak Ram’s sons, was invalid. Tt is admitted that the
appellant Ram Sarup is as a Bandhu the next reversioner to the

-gstate of his maternal unele Bahadur Lal, expectant on the death

of Musammat Ram Dei.

After the death of Bahadur Lal his brothers’ widows Musam-.
mat Kausila and Musammat Parbati set up certain claims to
possession of portion of his estate which had been recorded in
their names in the village papeis. Babadur Lal died on May
24th, 1883.

On February 5th, 1892, Musammat Ram Dei instituted a suit
against her two sisters-in-law Kausila and Parbati, in whieh she
asked (1) for a declaration that as widow of the last full ownor she
was entitled to possession of the whole estate loft by him, and (2)
for recovery of possession of thosc portions of that estute whict™
had been recorded in the names of her sisters-in-law.

The suit did not come to trial, for on August 1st, 1592, the
plaintift Ram Dei and her two sisters-in-law, the defondunts, con-
joiutly with Musammat Kirpa Dei (sinee deceased) the duughter of
Ram Dei, and with Kanhai Lal, posing as the adopied son of
Musammat Parbati, entered into a cerain agrecoment by which
they agreed that all the property (with certain cxecplions not
material here) should be divided into four equal lots among the
four female exccutants, each taking one lob, and that cach of
them should be ¢ the owner and possessor of Lier share with pro-
prietary power to make transfer of the same.” The meaning of
this is that four women, of whom not one had any iitle to the
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absolute ownership of the estate or any part of it, and of whom
- only one had any title to present possession, purport by agreement,
each to take and confer on each other full proprietary possession
of portions of Bahadur Lal’s estate. They then bave recourse to
the dovice of an arbitration (so often used in these Provinees asa
cloak to fraud) and appoint one Badri Prasad, who was general
agent of Musammat Ram Dei, to be their arbitrator for the purpose
of dividing the entire landed property, houses and shops, ote., as
specified in the agrecment and deciding cases pending in the Civil
and Revenue Conrts as regards profits.  The only duty imposed
on the arbitrator is to divide the property into four lots in aceord-
avce with the agreement at which the executants had arvived.

The arbitrator made his award on Janunary 12th, 1893,
and Ram Dei’s suib was dismissed on January 25th, 1893, ¢ in
accordance with the award made by the arbitrator Badii Prasad
and dated the 12th January 1893, ” the parties to bear their own
eosts ard to be bound by the award.

The present suit was instituted by Ram Sarup on the 29th
June 1904, Tn his plaint he recited the previous proceedings seb
forth above and prayed for a declaration thatithe procecdings re-
lating to the arbitration award of January 12th, 1895, and the
decree of January 25th, 1893, are after the death of Musammat
Ram Dei ineffectual as against the reversioner, and that they (the
award and the decree)are nu# and void as against him,

_In other cliuses he asks for any other relief to which he may

Lentitled and for costs. The pleas raised by the defendants
oo principally that the suit was barred by limitation and that
the defendant had acquired title by adverse possession.

The learned District Judge found for the plaintiff on the ques-~
tion of limitation, being of opinion that the suit was not time-
barred. But on the main issue in the case he was of opinion that
the plaintiff was bound by the dezrec of Javuary 25th, 1893, on
the award and therefore dismissed the suit. He founded Lis judg-
ment chiefly on his view of the well known Shivaganga caso and
other cases which followed it. He apparently did not notice that

-in this case there was no frial in open Court between the econ~
tending parties and that the deerec was fonnded on agreement
helween them,
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The plaintiff appeals, &mtending that the Court below was
wrong in dismissing the suit on the ground that the plaintifl’ wos-
ound by the decree ol January 26th, 1893,

The learned counsol who represented the respondents frankly
admitted at tho hearing that Lie wus mnable to support the deeree of
the learncd Judge on the ground taken by the lutter us bo the appel-
lant being bound by the decree of January 25th, 1893, Dut while
abandoning that question the leurncd counsel procecded to sup-
port the decree on another ground which had been decided against
the respondents in the lower Court, namely, that the suit when
brought was time-barred, In this the learned counsel was clearly
within his rights under section 561 of he Code of Civil Procedure.
His contension was that the limitation rule applicable, is that of
article 20 of the Limitation Act and nob arliele 125 which had..
been applied by the learnced Judge.  1f the former rule be applic-
able, the suit undoubtedly was time-barred when institubed.

Now primd fucie article 125 appeurs o fit the suit exactly.
But the learned counsel contends that there has Leen no “wliena-
tion” by Musammat Ram Dei and that therefore the appellant is
not entitled to the limitation period of twelve years provided by
article 120 and that the suit must be taken to come under the
gencral article 120.  In this contention we arc unable to concur,
To work an alicnation such as is contemplated by article 125 it
i8 not necessary that there should i€ a formal deed of transfer by
the femalc mentioned in that article. 1t is sufficient if an act b
done by her which necessarily resulted in an alienation, Mere we
have Musawmat Ram Dei, a Hindu widow, entitled to possession
for her lifetime of her husband’s estate, entering inlo an agreenient
with her daughter and sisters-in-law, none of whom had any title
to present possession, to hand over to them three-fourtls of the es-
tate she had inherited fiom hLer husband, conferring on them not
2 life-interest such as she herself pussessed, hut an absolute pro-
prietary interest, and to take a similar interest for hersolf in onc-
fourth portion of the estate which she retained for herself, To
carry out this objeet she resorts to the device of an arbitration ;
appoints an arbitrator formally to divide the estate into four lots,
and then on the making of the award has the latbor presented to
the Court before which her snit was pending and allows the suit
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to be dismissed in accordance with the award which the deeree
made in the suit declares is to be binding on the perties,

Such an act in our opinion amounts to an alienation as far as
Musammat Ram Dei was concerned. It was no doubt a pre-
tended alienction, as she had no power to confer an absolute
estate on her co-signatories to the agreement of August 1sb,
1892; but it is such an alienation as is aimed at by article
125 of the Limitation Act. In thisopinion we are supported by
the case of Shed Singh v. Jeoni (1) in which it was held that the
action of a Hindu widow in allowing a collusive suit to be
brought against lier for possession of her late hushand’s estate
and in confessing judgment and suffering a decree to be passed in
favour of the plaintiff amounted to an alienation within the mean-
ing of article 125 of the Limitation Act. In that decision and
in the reason on which it is founded we fully concur: We
find that in this case the widow Musammat Ram Dei did an

act which necessarily resulted in the pretended transfer with an -

absolute title of portions of her husband’s estate to her daughter
and sisters-in-law.

We concur with the learned District Judge in holding that
the suit is not time-barred. Mr. O’Conor for respondents also
contended that the plaint disclosed no cause of action in that no
relief was asked for in respeet of the agreement of August 1892,
To that it is sufficient to reply that in the plaint relief is
asked against the proceedings relating to the arbitration award of
January 1893 and the decree of January 25, 1893, which we inter-
pret to mean all proceedings leading up to and resulting in that
award and decree. The agreement of Angust 1892 and the
appointment of Badri Prasad to divide the property, were, we
have no hesitalion in holding, proceedings relating to the award
and as sueh were proceedings against which relief was prayed.

For the above reasons we allow this appeal. We set aside
the decree of the District Judge and we remand the record to
him for decision on the issues left undecided by him. The objee-
tion fails and is dismissed with costs, Appellant is entitled to
the costs of this appeal.

Appeal decreed and eavse remanded.

(1) (1897) L L. R, 19 All, 524,
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