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position of a stranger if & stranger had purchased at the auction 1906
-gale. This is not a correet view of the matter. It is immaterial

X RAGruNATE
whether it was a stranger who purchased at the auction sale held — Pmasap

in execution of the decree on the earlicr mortgage or the plaintiffs JA_;;:.NA
to the suit. The fact that the plaintiffs Lecame the purchasers ~ F2As4%-
cannot be regarded as having the effect of making the property
which was included in the earlier mortgage responsible for the
satisfaction of a later inmcumbraumce. This question has heen
already decided by this Bench in Zahir Singh v. Bamsi Singh
(1). Tt was also the subject of decision in, the case of Bokra
Thakur Das v. The Collector of Aligarh (2).
We therefore allow the appeal, modify the decree of the Court
below and give a decree to the plaintiffs for the relief claimed in
-the. plaint, thatis, for the recovery of the entire amount of their
debt as against the six villages remaining subject to their mort-
gage in default of payment by the mortgagors of the amount found
to be due. We extend the time for payment for a period of six
months from this date. We direct that the decree be modified
accordingly. The appellants will have their costs of this appeal,
Decree modified.

FULL BENCH. 1906

December 22,

Before &ir Jokn Stanley, EnightChicf Justice, Mr. Justice Sir George Knoz
: and Mr. Justice Richards,
" MULCHAND AXD oTHERS {DEFENDANTS) 9. MUHAMMAD ALI KHAN
(Prarxvrry) anD JADDU BIBI AND orares (DERENDANTE)
Qivil Procedure Code, soction 396—Paritition—Commission to make partition—
Lssua of commission to one person only.

A Court issuing under section 396 of the Code of Civil Procedure & coms
mission to make partition of immovable property mot paying revenue to
Government cannot legally issue such commission to one commissioner only.

Per RIOEARDS, J,=~But there is nothing to provent the parties to parti
tion procecdings agreeing that one commissioner only should be appointed ;
nor does it follow that ull the partitions that havoe been made are invalid by
reagon of the fact that only one commissioner has been appointed.

® Second Appeal No, 811 of 1904 from s decree of J, Denwan, Hsq,, Dis-

_ triet Judge, Cuwnpore, dated the 1at of August 1904, modifying a decreo of

Babu Bipin Bibari Mukerji, Subordinate Judge of Cawnpore, dated the 8lst
of March 1904, :

(1) F. A, No. 63 of 153, dec:idod () (1.906) L L, B., 28 All, &93,
20th. Anvil 1976,
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THis was a suif asking for the partition of cerfain immovable
non-revenue-paying property, situated in the city of Cawnpore.
There was no dispute as to the ownership of the parties or as to
the proportionate shares to which they were entitled. The Courb
of first instance (Subordinate Judge of Cawnpore) appointed the
amin of the Court as & commissioner under section 396 of the
Code of Civil Procedure to make the partition,and he accordingly
did so. The defendants Mulchand and others took exeeption
to the manuer in which the pariition had been effected by the
amin, bus their objections were substantially overruled and the
partition was adopted, bub with some modification. The objeet-
ing defendants preferred an appeal to the Distriet Judge, urging,
awongst other pleas, that the procedure of the first Court was not
in accordance with section 396 of the Code of Civil Procedure,
inasmuch as that section made it incumbent on the Court to
appoint more than one commissioner. IThe District Judge, how-
ever, rejected this plea on the ground that the appointment of one
commissioner was in accordance with the wsual practice, and
was sanetioned by Rule 120 of the Rules of the High Court.
Some further modification of the partition was made by consent
of parties; but in the main the defendants’ appeal was dismissed.
The defendants thereupon appealed to the High Court, where the
question of the legality of the appointment of one commissioner
was again raised. The appeal was dirst heard before a division
Bench consisting of Knox avd Richards, JJ., ow whose reeoin-
mendation it was referred by the Chief Justice to a Full Bench. N

Mr, W. K. Porter, for the appellants, argued that the express
words of section 896 ol the Code of Civil Procedure, espeeially
when that section was read in its relalion to the other parts of
Chapter XXV of the Code, which deal with other kinds of
commissions, clearly indicaied that it was the intenfion of the
Legisluture that commissions fo make partition should not he
issued te one person only. Bhiwaji dkeba v. Narayan
Balaji (1) was in favour of this view. To the coutrary was the
case of Gayan Chunder Sen v. Durgu Churn Sen (2), but it
was submitbed that in that case the words of section 13 of the
Goneral Clauses Act, 1863,  unless there bo something repugnant

(1) (1994) 6 Bom., L. R, 586, (%) (1851) I, L. R, 7 Calo, 818,
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in the subject or context?’ bad nob been tnken into account.
Here the whole of rection 896 and the rest of Chapter XXV

was repugnant to the construction placed on the section under
discussion in that case

Munshi Gobind Prassd (for Babu Satya Chandra Mukerii),
for the respondents, velied on the ruling of the Calcutta High
Court, and more particularly on rule 120 of the rules of the
High Court of the 4th of April 1894, which, it was contended,
showed that the High Court, when framing rules for the subordi~
nate Courts, had accepted the construction now sought to be
placed by the respondents upon section 398 of the Code.

Stanrey, C. J.—This appeal has been referred to a Full
Bench, Tt involves an important question arising out of the
section of the Code of Civil Procedure dealing with commissions
1o make partition. The appellants contended in the Courts below
that the allotment of shaves by one commissioner is contrary
to the provisions of section 396 and is illegal. This section, it is
said, contemplates the appointment of more than one commissioner
and renders it compulsory on the Court to appoint more than one.
Chapter XXV of the Code deals with four classes of commissions,
namely :—

(o) Commissions to examine witnesses ;

{b) Commissions for local investigations ;

(¢) Commissions to examine accounts and

(d) Commissions to maRe partitions,
_ In the case of commissions to examine witnesses, section 385
expressly provides that the commission may he issued to any per-
son whom the Court shinks fit to execute the same. In the case
of commissions for local investigations likewise the Cowrt may
issue n commission to such person as it thinks fit. Tn the case
of commissions to examine accounts, the langnage is the same.
But when we come to comumissions to make partitions, instead of
the singular number we find the plural is used. Tn the first por-
tion of tha section (s. 396) the Court is empowered to issue a
commisgion to such persons as it thinks fit. The second para-
graph of the seotion provides that ¢ the commissioners shall ascer-
-tain and inspect the property, etc., and the third paragraph
directs the commissiosars to “prepare and sign a report, or (if
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they eanuot agree) separate reports appointing the share of each
party.” In this case the wuse of the plarat ¢ persons,” and ¢ com-=
missioners,” is noticeable. But it is argued that in view of sec-.
fion 18 of the General Clauses Act of 1807, the use of the plural
is by no means decisive of the question before us.  If is provided
by that section that words in the singular shall include the plural
and vice versd, unless there is auything repugnant o this eon-~
struction in the subject or the context. We have thorelore to see
whether there is anything in section 396 to make ih repugniut
to treat the plural nouns “ persons *” and ¢ commissioners,”” as used
in the section, as applicable to a single individaal. In my
opinion the direction in the third clause of the seclion shows
beyond doubt that the Legislabure intended that more than one
commissioner should be appointed. That clause directs that the
commissioners shall prepare and sign a report, or, if they cannot
agree, sepurate reports, This shows that the appointment of two or
more commissioners was in the contemplation of the Legislature.
If it had been intended that one or more commissioners might be
appointed, we should have expected to find Lefore the words «if
they cannot agree ” words such as ¢ in cace there he two or more
commissioners,” Tt appears to me that the Legislature advisedly
ased the plural number in the ease of commissions to make parti-
tion, and therefore that the Court cannot legally issuea commis-
sion to one commissioner only.

I would therefore allow the appeal on the ground that the
allotment of shares carried out by one commissioner is contrary
to law. b

Kwox, J.—I fully agree and have nothing further to add.

Ricgarpy, J—I also agroe, bub it appears to me that thore
is nothing to prevent the partics to the partition proecedings
agreeing that one eommissioner only should be appointed, and T
do not; think it follows that all the partitions that have hoen made
are invalid by reason of the fach thut only une commissioner has
been appointed.

By taE Courr.—The order of the Court is that the appeal
being allowed the decrees of both tho lower Courts are sct aside,
and the case is remanded to the Conrb of first instance, througi
the lower appellate Couwrt, with diveetions {hat it procecd with
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the partition of the property in dispute according tolaw, appoint-
ing, unless the parties otherwise agree, at least two commissioners
to make the partition. Under the circumstances we make no
order us to the cost of this appeal.  All other costs will abide the
result.

Appeal decreed und cuuse remanded.

APPELLATE CIV1L.

Refore Sir John Stanley, Knight, Chief Justice, and Mr. Juslics Str William
Burkitt,

BAM SARUP (PrArxrire) o, RAM DEI AxD oTuerRs (DEFLNDANT).®
det No, XV of 1817 (Indien Limitation Act), Schedule IT, drticle 125-—
Limitation— Alienalion—Fictitions eward—Hindu family.

A Hindu widow, plaintiff in a suit to recover property, in respeet of
which she was entitled to a Hindu widow’s cstate, from the posscssion of the
widows of other members of her husband’s family, entered upon a collusive
‘arbitration by which the whole of the property of the phintiff’s husband was
divided amongst cortain female members of the family, it being deglared
that each of the pavties to the arbilration proceedings took au absolute estate
in the share allotted to her. Held that ithis procecding amounted to an
« glienation ? of the property so dealt with within the meaning of article 125
of the sccond schedule to the Indinn Limitation Act, Sheo Singh v, Jeoai (1)
) referred to. .

TuE facts of this case are fully stated in the judgment of the

Courts.

"Phe Hon’ble andit ,S’uﬁndar Lal and Dr. Sutish Chundra _

“Bamerji, for the appellant. ‘

Mr. B. L. OCouor, Babu Jogindro Nuth Chaudhri and
Munshi Govind Prasad, for the respondents.

STANLEY, U.J., and Burkirr, J—Thisis an appeal against
a decree of the learned District Judge of Shahjuhanpur dismiss-
ing the plaintiff’s suit by which he sought to obtain cerfain
declarations.

The plaintiff Ram Sarup is grandson of one Balak Ram,
deceased, by -his daughter Musammat Ram Piari, and the defen-
dants are Musammat Ram Dei, widow of Bahadur Lal, last

® First Appeal No, 278 of 1904, from a deeree of (. D, Stecl, Esq,, Dise
friot Judge of Shahjuhanpur, dated the 12th of September 1904,

(1) (1897) L L. R,, 19 ALL, 524,
32 ‘
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