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1906 1 this undertaking be not fulfilled, liberty is reserved to the
HossINr plaintiff to seek in another suit restitmtion of conjugal righbS:
Bseax  We accordingly allow the appeal, seb aside the decrees of the

Mvmtwas Courts below and dismiss the plaintiff’s suit with cosls in all

RusTaM .
Ari Kmav, Court.

Appeal decreed.

Deoior1s. FULL BENCH.

Before Sir Joln Stanley, Knight, Clief Justice, Mr. Justica Str William
Burkitt and Mr. Justice Richards.

CHUNNI LAL AxD oruERs (PLAINTIFFS) v THE NIZAM’S GUARANTEED
STATE RAILWAY COMPANY, Lp,, (DErFexDANT)*
Contract~—Railway Company——Receipt of goods by one company for carriage
over its own and anothoy Company’s line— Liabilily n vespect of over- |
charge made by delivering Company—Bye-laws— Power of Railway Com-

pany to alter the prineiple of calenlation of rates.

Two wagon loads of chillies were reccived by the Station Master at Bez-
wada on the Nizam’s Guaranteed State Railway for carriage to Agra station
on the Great Indian Peninsula Railway at a rate of Re, 270 per wagon for the
whole distance. On arrival at Agra ihe Great Indisn Peninsula Railway
Company’e station master demanded paymont of higher rates, caleulated per
maund, and vefused delivery until such rates were paid, The consignees puid
under protest and sued both Railway Companies for a refund of the oxcess
charges.

Held that the contrnet for carriage of the goods for the whole distance
was one entire coniract with the receiving company, who where liable for {he
overcharge, if any, wrongfully demanded from the consignees. Muschamp v.
Lancaster and Preston Junction Beilway Company (1), Webber v, Tho Greas-
Wostern Raitway Company (2) and Keluw Ram Maigraj v. The Madras Rodlway
Company (3) followed,

Held also that a byelaw of the Great Tndian Peninsula Railway Com pany,
which reserved to the Railway tho right of remeasurement, rowoighment,
recaleulation and reclassification of rates, terminals nnd other charges at tha
place of destination and of collecting before the goods are delivored uny
amount that may have been omitted or wnder-charged, did nolauthorize the
Great Indian Peninsula Railway Company 1o alter the contrael between the

parties and charge at the place of destin:tion maund rates instead of wagon
rates. "

#Second Appenl No. 628 of 1904, from a decrce of H. G. Waxh
Iisq.,, District Judge of Agra, dated the 16th of April 1904:, rovtc}.ra‘gg "1;
gecrel % 8{§ Babu Baidyn Nath Dag, Munsif of Agra, duted the 81st of Noveme
er .

(1) (1841) 8 M. nnd W, 421 ;58 R:R, 758, (2) (1865) 3 H. and C., 7
(3) (1881) L L. R, 3 M.nd.(, %4& ) » 778,
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THE facts of this case ave fully stated in the judgment of
the Chief Justice.

The Hon’ble Pandit Sundar Lul, for the appellants,

Babu Kedar Nath and Babu Mohan Lol Swndel, for the
respondents,

Srantey, C.J.—This appeal is connected with Second
Appeal No. 595 of 1904, The litigation arose under the follow-

ing circumstances. The plaintiffs appellants, who carry on a

grocery business at Rawatpara, Agra, under the style of Govind
Rem Har Prasad, desiring to obtain chillies {rom Bezwada,
inquired of the rate for the carriage of chillies per wagon load
from Bezwada to Agra Fort and Agra Cantonment Stations from
the station master at the Bezwada station om His Highness the
Nizam’s Guaranteed State Railway, and were informed by him by
detter, dated the 13th of September 1902, that the rate was Rs, 270
per wagon load. The plaintiffs also made the same inquiry from
the station master at the Agra Cantonment Stalion and obtained
the same information. Acting upon this information they ordered
two wagon loads of chillies from Bezwada and consigned the
same to Agra Fort Station, obtaining two rallway receipts, in
each of which the freight at the rate quoted to them, viz,, Rs. 270 is
entered. On the arrival of the goods at Agra Fort Station, the
station master demanded payment of higher rates, namely, maund
rates, and refused to deliver the goods except on payment of the
higher rates. The plaintiff in order to obtain delivery paid the
_excess under protest and took delivery. They then brought a
suit against the Great Indian Peninsula Rallway Company and
the Nizam’s Guaranteed State Ruilway Company for the recovery
of the amount so paid in excess of the amount mentioned in the
railway receipts, and they claimed a decree for this amount with
interest by way of damages, against either or both the defendant
Companies, The Railway Companies defended the suit, Mr.
Alexander, District Traffic Superintendent of the Great Indian
Peninsula Railway Company, representing both the Railways at
the hearing before the learned Munsif. The Muusif dismissed the
suit against the last mentioned Company, but held that the Nizam’s
Railway was liable to refund the amount paid in excess of the
~amount for which that Company agreed to carry the goods, as
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mentioned in the railway receipts, From this decree the Nizam’s
Railway appealed, but did not make the Greab Indian Peninsula
Railway Company a party to the appeal. In their memerandam °
of appeal they set up, amongst others, the following grounds
of appeal, namely, that the amount claimed having been eol-
lected by the Great Indian Peninsula Railway the appellant
Company was not liable to refund it; further that the appellant
Company was not responsille for the quoiations given by their
station master at Bezwada, and that under the ftorms of the
consignment note all goods were liable to recaleulation of charges
ab destination. On the 23rd of January 1904, before the hearing
of the appeal, the plaintiffs applied to the Court to bring upon
the vecord the Great Indian Penivsula Railway Company as
parties to the appeal, The loarned District Judge, acting pre-
sumably under section 559 of the Code of Civil Procedurs,
acceded to this application and directed that a notice fixing the
25th of February 1904 for hearing should be issued. At the
hearing it was contended on the pait of the Greab Indian Penin-
sula Railway Company that, inasmuch as the plaintiffs did not
appeal against the decree of the Munsif so far as it dismissed
their suit as against the Great Indian Peninsula Railway
Company, no relief could be given to them in the appeal as
against that company, The learned District Judge did not
accede to thie contention. He heard the appeal and came to the
conclusion that the Grest Indian Peninsula Railway Company
was nob justified in levying any freight over and ahove the
amount specified in the freight notes, and was therefore Hable
to refund to the plaintiffs the amount claimed. Accordingly he
decreed the claim of the plaintiffs against thab company and
allowed the appeal of the Nizam’s State Railway.

In the view which I take of the caso, it is unnecossary to
determine the question whether the Conrt below was right in
adding the Great Indian Peninsula Railway Company as a parby
to the appeal under the provisions of section 559 and in passing
& docree against that company. This question is one of consider-
able difficulty, It secms to me, upon the facts which have
been established in evidence, that the plaintiffs eannot in any
event sueeeed as against the Great Indian Peninsula Railway,
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The suit is one for damages for breach of a contract entered
into with the Nizam’s State Railway Company for the carriage
of the goods from Bezwada to Agra Fort. Ounuly one contract
was entered into, namely, with the Nizam’s State Railway.
To this company the goods were delivered, and from it the
freight notes were received. What the arrangements between
the two ecompanies are as regards the interchange of traffic has
not been disclosed.”” When a railway company rcecives and
undertakes to carry goods from a station on its railway to a place
on another distinet railway with which it communicates, this is
evidence of a contract with the receiving company for the whole
distance, and the other railway company will be regarded as their
agents and not as contracting with the bailor—Mwuschamp
v. Lancaster and Preston Junction Ruilway Company
(1), Webber v. G. W. Railway Company (2). A receipt given
by a railway company for goods to be sent to a place on another
railway and there to be delivered for ome entire sum is one
entire contract for the whole distance and constitutes an entire
contract with the railway which gave the receipt nofe.
In the case of Kalu Ram Maigraj v. The Madras Reilway
Company (3) it was held that when two railway companies
interchanged traffic, goods and passengers with through tickets,
rates and invoices, payment heing made at either end and profits
shared by mileage, the receiving company by granting the
receipt note for goods to be ceiried over and delivered at astation
of the delivering company’s line, does not thereby contract with
“the consignor of the goods as agents of the delivering company.
The contract with the receiving company was held to be one and
entire. So here in this case the contract was one and entire with
the Nizam’s State Railway Company and that railway alone
appears to me to be responsible for the refusal to deliver the goods
on payment of the freight agreed on.

For the foregoing reasons the suit against the Great Indian
Peninsula Railway cannot in my opinion be maintained, but the
Court of first instance properly, I think, held that the Nizam’s
State Railway Company is responsible in damages to the extent
of the sum which was exacted from the plaintiffs by the Great

(1) (1841) 8 M.and W., 421; 58 R. R, 768.  (2) (1865) 8 H.and C,, 771
(3) (1881) I.L. R, 3 Mad, 240,
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Indian Peninsula Railway in excess of the sum for which the
Nizam®s Railway Company agreed to carry the goods.

But it is said that the Company is protected by the provisions
of paragraph 31 of the Great Indian Peninsula Railway Goods
Tariff. This paragraph runs as follows :—¢ It must be distinctly
understood that the weight and description of goods, as given in
the railway receipt and forwarding note, are inserted for the
purpose of estimating the railway charges and the railway
reserves the right of remeasurement, reweighwent, recalenlation
and reclassification of rates, terminals and other charges atthe
place of destination and of collecting before the goods are delivered
any amount that may have heen omitted or undercharged.” Tt
is contended that under this rule it is open to the companies to
alter the contract between the parties and charge at the place of
destination maund rates in lien of wagon rates. I agree in the
view expressed by the learned District Judge that this rule does
not give the company the power for which the companies contend,
The action taken by the Great Indian Peninsula Railway in
exacting maundage instead of wagon rates cannot in my opinion
be eonsidered to be covered by any of the words ¢ remeasurement,
reweighment, recaleulation, or reclassifieation of rates.”

It was further urged that the station master at Bezwada
had no authority to enter into a special contract on behalf of the
company. The answer to this argument is that the contract was
an ordinary and not a special contract.

I would therefore set aside the decree of the lower appellate
Court and restore the decree of the Court of first instance with costs
against the Nizam’s State Railway in all Courts. As the Great
Tndian Peninsula Railway has been the cause of this litigation
T would direct that campany to abide its own eosts in all Courts.

Burkrrr, J—I coneur.

RicaARDS, J I also concur.

By raE CoURT.—~The order of the Court is that the decree of
the lower appellate Court be set aside, and the decroe of the Court
of first instance restored with costs in all Courts, against the
Nizam’s State Railway Company. The Great Indian Peninsula
Railway will abide its own costs in all Courts.

Appeal decreed.



