
ia89 That decision is an authority for saying that the .Magistrate 
SoHDsm ~ was right in the view that he took of the law. We agree with 

Thb Qdbbn- decision, and we think that the offence of selling wine by 
Bmpsbss. retail,, with a wholesale license, is an offence like to the offenoa 

of selling wine without a license at a ll; it is equally the offence
of selling wine without having a license so to sell it.

I t  remains only to consider the question of punishmenfi. We 
do not think that under the circumstances there is anything 
excesave in the punishment.

In the result we disHiiss the appeal and decline to interfere.
H. T. H. Appeal diamisaeS.
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ORIGINAL CIVIL.

Bifon Sir W. Comer Peiheram, Knight, Chief Justice, and Mr. Justice Pigot.

Av^uftlS BBNQAL (P l a in t if f )  «. KAUTIOK CHUNDEll ROY
^  ABD oiHBRii (D e f e n d a n t s ),*

Decree—Fom ef decree—Suit on Bill of "EMliange—Civil Procedure Codi 
{Act XIV of 18S3), Si. 632, 638—Negotiable Instruments {4ci XXFl 
of 1S81), s. 3S.

A p la in tiff  su in g  on o bill of e x c h a n g e  the drawer, acceptor, and 
endorser, w here  the en d o rsem en t has b e e n  mftde b e fo re  m a tu r ity  and with- 
out reBtriotioQ, is e n title d  to a  decree a g a in s t  a l l  th re e  d e fe n d a n ts  ; a decree 
oon tain ing  a con d itio n  e x e m p tin g  ttie en d o rse r  from l ia b ility  un til th« 

ptaintifE  hna ex liau s te d  h is  rem ed ies  o g a in a t th e  drawer and acceptor Js' 
th e re fo re  illegn l.

T his was a suit under Chapter XXXIX of the Code of Civil 
Procedure, brought by the Biink of Bengal against Kartick 
Ohunder Eoy, the acceptor, Gocool Ohunder Mullickj the drawer, 
and Paul J. Valetta, the endorser, of a bill of exchange for 
Ks, 6,000, payable ninety days after sight. The defendattts 
obtained no leave to defend.

The facts were that, on the 30th June 1888, Qocool Ohundeit 
Eoy drew a bill of exchange for Ea, 5,000, ninety days after sî hfe 
on Kartick Ohunder Eoy. This bill was, on the 2nd July lSS8i> 
accepted by Kartick Ohunder Eoy, and was endorsed ovejr biiifW

* Original Civil Appeal No. 9 of 1889, agttinst the decree of l?r, JuatWe 
Norris, dated the 18th of February 1889.



maturity and without restriction by Paul J. Valettft to the issg
Bank of Bengal. On the 4th October 1888, the bill was presented b a n k  o i'

to Kartick Ohunder Eoy, but was dishonoured. The Bank there- 
upon gave notice of dishonor to the obher two' defendants, and, on K a h tic k

the 10th October 1888, the defendant Qocool Ohunder Roy ^aid 
to the Bank Rs. 1,000. No further payments being made, the 
Bank brought this suit against the three defendants above-named 
for Rs. 4,000, with interest together with costs of noting and 
presentment.

Mr Handley, for the plaintifif Bank, the defendants not having 
qbtained leave to appear and defend, asked for a decree for the 
amount due as against all the defendan.ts, citing s. 35 of the 
Negotiable Instruments Act of 1881.

VOL. XVI.] CALODTTA SERIES. SO

HOTB TO BINDER.
Pages 805—-810 issued with tbis No., should be substitnted for pnges 

ssned in December No.

ot mr. justice x\oms as restrictea tneir remedy agaiQsc tae 
endorser.

Mr. Pkillipa for the appellant,
The judgment of the Court (Pexheeam , 0. J. and PiQOT, J.) waa 

delivered by
Pet^ bam, 0. j .—Tbis is a suit by the plaintife, the holders of 

a bill of exchange, against three persons (the drawer, the acceptor, 
and endorser) under the Negotiable Instruments Act (Act XXVI 
of 1881. Section 35 of that Act provides that, in the absence 
of a contract to the contrary, whoever endorses and deliveis a 
negotiable insitrument before maturity without in suoh endorse
ment: expressly excluding or making conditional his own liability, 
is bound, thereby to every subseq;ueiit holder, and the Opde of Civil 
Procedare provides that ■ the holder of a bill of exchange may 
^ue ail the parties to it in one action. Tliis haia been done, and 
there no question that the parties are all equally liable to the 
plaintiffs. The learned Judge has given judgiaen,t against all
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three, but he has made it a conditiou of the judgment that no 
'execution is to issue against the endorser until the holder has 

exhausted his remedies against the drawer and acceptor. We 
are unable to agree with the learned Judge that he had power 
to place such a condition upon the holder in this case. The law 
entitles the holder of a bill of exchange to sue all the parties 
in one action or in separate actions; and, having brought nis suit, 
the judgments are practically separate, and may be enforced 
against each or all of the parties. We think then that the 
Judge was wrong in imposing this condition, and this appeal to 
amend the decree by striking out that condition must be decreed, 
but without costs. Appeal allolved,'

Attorneys for the Appellants; Messrs. Morgan & Co.
T. A. P.

APPELLATE CIVIL.

Sefore Mr. Justice Ghose, and Sir. Justice Gordon.
JONARDON MUNDUL DAKNA a n d  a n o t h e r  (PLAiNiim) v.

_  SAMBHU NATH MUNDQL a n d  o t h e r s  ( D e f e n d a n t s ) .  *

A r h i tm t io n —A w a r d  on one p o in i  o n ly —R em ission  to  a r h itr a to r—Refusal hy 
A r b i tr a to r  to a c t— L im ita t io n — A d v e rse  posseta iou .

A case was referred for decision to an arbitrator. The arbitrator made 
his return, deciding by the award only one of the issues raised in the 
case, viz., tkat the defendants had been in possession of the land in suit 
for more than twelve years. The plaintifEs and the defendants claimed 
under the same landlord.

The Muasiif remitted the award to the arbitrator for determination of 
the other matters arising ia the case ; the arbitrator, however, refused 
to act further in the matter, and the Munsiffi himself took up the case 
and decided it in favour of the plaintifEs. Oa appeal, the Subordinate Judge 
held that the award made by the arbitrator was sufficient for the deter
mination of the case, and reversed the decision of the Munsiff, and gave the 
defendants a decree in terms of the award.

Eeld, that as the plaintiffs and the defendants claimed under one and the 
same landlord, and the question between them being which of the two had the 
better title to the land in dispute, the case could not have been concluded 
by the finding of the arbitrator upon the question of possession, and ihat

* Appeal from Appellate Decree No. 1761 of 1888, against the decree 
of Baboo Parhati Goomar Mitter, Subordinate Judge of Jessore, dated the 
7th of August 1888, reversing the decree of Baboo Gopal Kri£{o Ghose, 
MuQsifE of Narrail, dated the 13th of February 1888.


