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APPELLATE CIVIL. 1906

November 7.

Rafore My, Justica 8ir George Knov and Mr. Jusiice Rickards.

KISHAN KUNWAR (DEFEXDANT) o, FATEH CHAND AND 0THERS

) {PraTNTIFRE)®
Land-holder and tenant-—Rights of camindars in vespect of Kouge-sites and
grove-lands —Wajibsrl-arz=—Consfruction of decument.

The plaintiffs purchaged six plotis of land consisting partly of groves and
partly of land formerly the sites of houses, but since brought under culti«
vation, and, fuiling to‘ get their mames recorded as absslute owners of the
plots, brought a suit virtually for 2 declaration of their proprietary title.

1% was shown in evidence thaf the inbobitants of the village in which the
plots in suit wore sibuated were 'in tho habit of selling and transferring
their houses. The wajibeul-arz seb forth that the oeccupiers of houses had
this power, but all through the entries the zamindar was recognized, and it
was stated thatif 2 mew honse was to be built the permission of the zamin-
der must be obtained. Theontry in the wajib-ul-arz 28 to groves was to the

“effsct that isolated trees and clamps of bamboos planted by tenants might be
cut by them; ss torent-free groves, if the trees should die out and the land
be brought into cultivation, rent must be paid, and that if & new grove was o
be planted the leave of the zamindar must be obtained,

Held that the inferemce of law derivable from the facts stated above was
that the plaintiffs were not the ahsolute owners of the plots purchased by them.

Tar facts of this ease are as follows :—

The plaintiffs purchased six plots of land in a village called
Rawpuar. The plots consisted partly of groves and partly of
plots of land which had once been the sites of houses, hut had,
gince the demolition of the houses, been bromght under enlti-
vation. The plots s0 purchased were situated in a mahal the
sole zamindar of which was oue Kishan Kunwar. After their
purchase the plaintiffs applied in the Revenue Court to be
recorded as absclute owners and proprietors of these plots. Their
application was refused. They then instituted the presens suit,
which was in effect a sult for a declaration of their title as
against the defemdant vamindar. The Court of first instance
(Munsif of Etah) dismissed the suit ; bub on appesl by the plain-
tiffs the lower appellate Court (Subordinate Judge of Aligarh)
vaversed the Munsit’s decision and decreed the plaintiffs’ claim.
The defendant thereupon appealed to the High Court.

w_  %®Becond Appesl No. 1285 of 1903, from a decree of Maulvi Mubammad
Afimad Ali Khan, Subovdinate Judge of Aligarh, dated the 25th of July 1904,
reversing & decroe of Munshi Chhajju Mal, Munsif of Bk, dated the 22nd of
Sepbember 1903,
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The Hon’ble Pandit Swndar Lal, The Hon’ble Pandit
Madan Mohan Malaviye and Munshi Gokul Prasad, for the ap-
pellant.

Mr, B. E. O’Conor, Maulvi (hulam Mujiabe and Dr, Satish
Chandre Bamnerji, for the respondents, '

Kwxox and Ricmarps, JJ.—The facts of the suit out of whieh
this appeal arises arve undisputed. The plaintiffs purchased six
plots of land eonsisting partly of groves and partly of plots of
land which were formerly the sites of houses in Rampur but
which have since been brought into cultivation after demolition
of the houses standing thereon. The defendant is entered in the
revenue papers as the zamindar of the entire mahal in which the
plots =0 purchased aro sitnate. Aftor the purchase, the plaintiffs
applied to tho Deputy Collector to be cntered as the absolute
owners and proprietors of the plots so purchased. They were pp--.
posed by the defendant as zamindar and the application was ro-
fused. The plaintiffs then instituted the present suit to cancel
the order of the Deputy Collector refusing to enter the names of
the plaintiffs as proprietors. Apart from the question of form,
the object of the suit is to obtain a declaration that the plaintiffs
are the absolute owners and proprietors of the purchased plots of
land and to establish their title thereto against the defendant.

The Court of first instanee dismisced the suit. The lower
appellate Cowt allowed the app eal and decreed the plaintiffs’
elaim. From the jodgment of the lower appellate Conrt it ap-
pears that it is founded on inferences of Taw drawn by the learn-
el Subordinate Judge from certain documents and the wapb-ul- '
arz, which were given in evidence. The documents show that
the owners of houses in Rampur had been in the habit of selling
and transferring their houses. The wajib-ul-arz sets forth that
the occupiers of houses had this power, but all through the entries
the zamindar is recognised, and it is stated that if a new houce {s
to be built the permission of the zamindar must be obtained. The
entry in the wajib-ul-arz as to groves is to the effech that isolat-
ed trees and clumps of bamboos planted by the tenant can be
cu by him, and as to rent-free groves, if the trees should die out
and the land be brought into cultivation, rent must be paid, apd~
that if 8 new grove was to be planted the leave of the zamindar
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must be obtained. The inference of law that the Subordinate
Judge has drawn from this evidence (about which there is no dis-
pute), is that the groves and the land which had been the sites of
houses were the absolale properby of the persons who occupied and
used them. Inonr judgment this inference is a wrong and im-
possible inference and the decision of the learned Subordinate
Judge based thereon is clearly wrong., Tt was argued that the
finding was a finding of fact and that this Court in a second ap-
peal could not interfere. The leammed wvakil for the appellant
stated that he had been through the record and was prepared, if
necessary, o give a certificate that there was no evidence to sup-
port the finding of the lower appellate Comt. We, however,
think that on the existing grounds of appeal it is open to us to
seb aside the decision of the Court below. There is no dispute
ahout the facts of the case or any finding of fact arrived at by the
learned Subordinate Judge. The decision is based entirely upon
a totally erroneous inference of law drawn from facts and evi-
dence’ about which there iz no dispute. We allow the appeal, set
aside the judgment of the lower appellate Court, and restore the
judgment of the Court of first instanee with costs in all Courts.
' Appeal decreed.

Bofore Sir John Stanley, Enight, Olisf Justice, and Mr, Justice Sir William
Burkitt.
LALMAN (Pramvrier) 0. MOMAR SINGH Awp ornres (DEPENDANTS)S-
Aet No. IV of 1882 (Transfer of Property Act), section 88=—Morigage=—
"\ Ohargo==Suit for sale of properiy subject to a charge.

There is no objection to the sale, in exceution of a decree for sale ona
mortgage,“ subject to the charge * of proporty which is liable to a charge for
maintenance in favour of a particular person. Mate Din Kasodhon v. Eagim
Hysain (1) distinguished. ‘

Ta1s was a suit for sule based upon a mortgage executed on
the 19th August 1896 by one Mohar as managing member of a
joint Hindu family.- The plaintiff admitted in his plaint that the
property morbgaged was, along with other property, subject fo a
charge for the payment of Rs, 40 per mensem to a widow, Mus-
ammat Gulabi, and he sought to have the property sold subjeet to

. ®Pirgh Appenl No. 245 of 1904 from a decros of S. P. O'Donnell, Hsq.,
Subordinate Judge, Dehra Dun, of the 81st of May 1804,

(1) (1891) I L. B, 18 AlL,, 432,
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