
Before Sir JoJm Stanley, Knighi, CMof Justice, atid M f. Justice Sir William 1005
Jiiirldtt. Decenibsr 12.

G A Y A  B I N  AKD OTHEBS {P l/A I5 iT I]?T S ) V.  K A S B I G I R  (DBI'j3I7DAJra),®

Mortgage ~Frojperf^ mortgaged not at date ojexectifion helonginĝ  to the mori' 
gagor ~U_^ect o f  sulsepicni acquisition Ig ilte mortgagor o f  suit property.

Tlie pluintiffi in  a pre-em ption su it, in  order to procure funds fo r  the 
pvosccution o£ lais su it, executed a m ortgage com p risin g  certaiii p roperty  o f  
wliich lie was tlie owner and also the property  the subjcct-m atter o f  tlie su it 
fo r  pre-etnptiou. The suit fo r  pre-em ptioa  was successful. S e l d  that the 
m o rtg ig e  took e:fficct as regirdH the p rop .'rty  the subject o f  the pre-om ption  
su it from  the tim e when the p la in tiff m ortgagor obtained posgeasion l i j  
virtue o f  his decree in  the suit. Molroyd, v. M airshall (1 ), Collger v. Isaacs
(2 ) and  Bamiihar v. Sani Lai (3) referred to.

T h is  was a suit for sale on a mortgage executed under the 
Eollowiog eirciimstances. The mortgagor, in order to pre-empt a 
share in a village in -which he was himself a co-sharer, required 
an advance of money. He borrowed E,s. 3^000 fi’om the mortgagees, 
and to secure repayment mortgaged, as well as property of which 
he was already owuer, the share which he was seeking to pre-empt.
The mortgagor succeeded in hia suit for pre-emptioHj and sub
sequently the mortgagees sued to recover their money seeking to 
bring to sale the pre-empted property. The Court of first 
instance (Subordinate Judge of Banda) gave the plaintiff:! a decree 
for sale of the other property hut excluded the pre empted 
property upon the ground that the stipulation ia the deed of 
mortgage that the pre-emf)ted property &honld be considered as 
pledged and hypothecated as security for the mortgage debt: could 
not amount to an. actual mortgage nor could it create any charge 
upon the property in favour of the plaintiffs. The plaintiffs 
appealed to the High Court.

The Hon’ble Pandit Sundar Lai and Munshi Gohal Prasad, 
for the appellants.

Munshi Qulzari Lai, for the respondent.
Stanley , C.J., and Bureiitt, J.—This appeal arises out of a 

suit for sale on a mortgage. The mortgagor, Kashi Gir was 
co-sharer in a village, and being desirous of pre-empting a sale of 
another share in the same village, required for that purpose an

® First Appeal N o. 308 o f  1904, from  a decree o f Rai Chandi PrasaS, 
guhordiaate Judge o f  Banda, dated the 2Sud o f Septem ber 1904.

(1) (1861) 10 H. L., at p, 210. (2) (1881) 19 Ch. D.,
(3) (1887) 1 .1>. 10 All.,
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1906 advance of money. He applied to the plaintiffs appellants for a

G ay a  D tn loan of R s .  3,000; and obtained this loan on the security of a mort-
K a s h i  G i b  mortgage Kashi Gir hypo

thecated shares in two villages of which he was already owner 
and the doeuinent contained the following provision;—“  Should I  
succeed in the pre-emption suit (that is, the suit which he had 
brought to pre-empt the share to which we have referred) and 
get possession of the 8 anna ;^amindari share sold; bearing a jama 
of Rs. 145 and situate, etc., etc., it shall also be considered to be 
pledged and hypothecated as security for this debt.”  Then follows 
an undertaking on the part of the mortgagor not to transfer or 
mortgage the share so sought to be pre-empted so long as the 
mortgage security subsisted. The mortgagor succeeded in his 
pre-emption suit. To raise the amount of the mortgage debt, tEe 
suit out of which this appeal has arisen was brought for sale of all 
the pioperties mentioned in the mortgage, including the si) are 
which was pre-empted. The learned Subordinate Judge gave a  

decree in respect of the properties of which the mortgagor was 
owner at the date of the mortgage, but refused to include in the 
decree the pre-empted property. The grounds which he assigns 
for this decision are that the stipulation in the deed providing 
that the pre-empted property should be considered as pledged 
and hypothecated as security for t̂ ie mortgage debt, cannot 
amount to an actual mortgage, nor can it create any charge in 
favour of the plaintiffs upon the share in question.

W e are unable to agree in the view which the leained subor
dinate Judge took upon this question. It  appears to us that when 
the mortgagor acquired by pre-emption and got possession of the 
pre-empted property, equity treating that as done which ought to 
be done, gave the mortgagee a charge by way of mortgage upon 
the pre-empted share, and in fact, placed the plaintiffs as regards 
that property in the position of mortgagees. The principle which 
is applicable to a case of this kind is to be found' in the well 
known case of Holroyd  v. Marshall (1). That was the case of 

■a mortgage of personal chattels, but the principle which is enun
ciated by their Lordships is of general application. Lord 
bury, L.J., observes (at pp. 210 and 211) It  is quite true that 

(1) (1801) 10 H. L., at p 210,
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a deed 'wbicli professes to convey property wHcIi is not in existence igo6-
at the time is as a conveyance void at law simply because there is  ̂qĵ xa. Dik

'nothino; to eonvey. So in equity a contraefc which eno'ao;es to
^  ̂ K a s m G i s

transier property 'which is not in existence cannot operate as an
immediate alienation hecaiise there is nothing to transfer. But if 
a vendor or mortgagor agrees to sell or mortgage propertVj real or 
personal, of which he is not pssessed at the time and he receives the 
consideration for the contract and afterwards hecomes possessed of 
property answering the description in the contract, there is no 
doubt that a court of equity would compel him to perform the 
contract and that the contract would in equity transfer the bene- 
iical interest to the mortgagee or purchaser immediately on the 
property being acquired. This of course assumes that the sup
posed contract is one of that class of which a court of equity

decree the specific performance. I f  it he so, then immedi
ately on the acquisition of the property described the vendor 
mortgagor would hold it in trust for the purchaser or mortgageej 
according to the terms of the contract.’  ̂ In  Collyer v. Isaacs 
(1) Jessel, M. R u p o n  the same subject observes:— “ The credi
tor had a mortgage security on existing chattels and also the 
benefit of what was in form an assignment of non-existing 
chattels which might be afterwards brought on to the premises.
That assignment in fact constituted only a contract to give him 
the after acquired chattels.® A  man cannot in equity, any more 
than at law, assign what has no existence. A  man can contract 
to assign property which is to come into existence in the fut .re, 
and when it has come into existence equity treating as done 
that which ought to be done, fastens upon that property, and the 
contract to assign thus becomes a complete assignment.”  The 
principle enunciated in these eases was adopted by a Bench of this 
Court in the ca'e of Bcinsidh'zr v. Sant Lai (2). In that case 
there was an hypothecation of future indigo produce and it was 
held that the hypothecation of the indigo became complete when 
the crop was grown and the produce realized. The principle is, 
in our opinion, equally applicable to the case of immovable as of 
movable property. We, therefore, hold that so soon as the 
defendant Kashi Gir obtained possession, under his pre-emption

(I) (1881) 19 Cli. D,, 342. (2) (1887) I. h. R., 10 All,, 18|.
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decree, of the share of the property wticli he agreed to include 
in t ie  mortgage, the mortgagees became entitled to the full 
benefit of the security of that share and to have an order for 
sale of it under the Transfer of Property Act in default of pay
ment of the mortgage debt. We^ therefore ,̂ allow the appeal  ̂
modify the decree of the Court below by including therein 
the 8 anna share in Eampur Tarhuan^ which has been excluded 
by the Court below from the operation o f the decree. The appel
lants will have their costs of the appeal from the defendant 
respondent.

Decree modified.

before Sir John Stanley, Knight, Chief JusUoe, and Mr. Jwlice Sir William
Burhitt.

BISHAMBHAR NATH (Depbnbant), «. SHEO FAItAIN (P iAiN iirp).'*
Sindu Jjaw— Joint Hindu family—Ancestral family hisiness—Liability o f

mmher o f  the family afler severance o f  his connection mth i%e family
iusiness.
A 11161111)6)? of a joint Hindu family carrying on an ancestral family bnsi* 

ness upon attaining the age o£ anajoi’ity completely severed liis connection 
with, the family businessj nor was it shown that he ever ratified any o£ the 
ti’ansactions entered into by the family firm. Seld that Buch memhcr could 
on the failure of the family business only be made liable for its debts to the 
extent of his interest in the joint family property. He could not be held 
personally liable,

T he facts of this case are full}''' stated in the judgment of 
the Court.

The Hon’ble Pandit Sundar Lai, Pandit Mati Lai Nehru, an ^  
the Hon’ble Pandit Madan Mohan Malaviya for the appellant.

Dr. Tej Bahadur Sapru and Pandit Mohan Lai Nehru, 
for the respondent.

STANLEY; C.J., and BxjekitTj J.— This is an appeal against 
so much of a decree of the Subordinate Judge of Cawnporej, dated 
September 24th, 1903, as makes the appellant personally liable 
under a decree of that date passed against him and other defend
ants.

The appellant and other members of his family constituted a 
joint} undivided Hindu family, owners as such of trading and

® First Appeal No, 314 of 1903 from » decree of Babu Bipin Bihari 
Muteji, Suliojcî nate Judge of Cawnporo, datpd the 34tli of 1903^


