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will be drawn up in accordance with the provisions of cection 88
of the Transfer of Property Act. The plaintiff appellans will
have the costs of iliis appeal and also the costs in the Court helow
against all the detendants,

Appeal decreed.

Before Sir John Stanley, Knight, Chief Justice, and Mr. Justics Sir William
Burkitt,
HASHMAT-UN-NISSA BEGAM anD orgeRs (DEFENDARTS) v. MUHAMMAD
. ABDUL KARIM (PrarvTirr).®
Aet No. VII of 1870 (Court Fees Act), section 17—Court feoSuit embracing
two or more distinet subjects— Claim on an agrecment fo sell with an alter=
native claim for pre-emption,

The plaintiff exme into Court claiming in the first place specific perform-

—ance of an alleged agreement to sell to him cortain immovable property, and
secondly, in the alternative, the enforcement of & pre-emptive rightin respect
of s mortgage of the same property executed by one of the defendants in
favour of the other. .

Hold that the suit was within the meaning of seetion 17 of the Court
Teos Act, 1870, a suit embracing two djstinet subject matters and therefore
chargeablowith the court fee|nssessabls upon each slternative relief sopar
atoly.

TaE suit out of which this appeal arose was one for specific
performance of an agreement alleged to have heen entered into
between the defendant Musammat Hashmat-un-nissa Begam and
Musammat Zainab-un-nissa Begam and the plaintiff on the 27th
of July 1902. In the slternative, the plaintiff prayed for a
declaration that he was entitled to pre-empt a mortgage exesuted
after the alleged agreement for purchase, on the 17th of Septem-
ber 1902. The plaintiff alleged that on the 27th of July 1902
Musammat Hashmat-un-nissa Begam along with Musammat
Zainab-un-nissa Begam, her sister, entered into an agreement
with him for the sale of 2 biswas of the village of Sheikhpur,
The share which belonged to Hashmat-un-nissa was attached in
execution of a deeree, and in consequence of this,"as the plaintiff
alleged, it was agreed that the sale of the share of Zainab-un-
nissa should be carried ount forthwith, and that the sale of the share
of Hashmat-ur-nissa should be completed when permission was

® Pirst Apposl No. 249 of 1904 from s decres of Maulyi Muhammad Shaf,,
Additions! Subordinate Judge of Moradabad, dated the 8Uth of July 1904,
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1908 obtained from the Court of the Subordinate Judge for the sale
lasmaare of that share under the provisions of section 305 of tho ‘Co-de
vy-sts8A  of Civil Procedure. In spite of this agreement, the plaintiff
pzc:fu alleged, Hashmat-un-nissa entered inty» an agreement with the
M'ﬁ,ﬁ“ defendants Musammat Rrqia, Musammat Kubra and Alim-ud-
Eamix. din for a mortgage of her share in the village to secure a sum of
Re. 8,000, Asa matter of fact 2 mortgage was executed in favour
of these parties on the 17th of September 1902, and the mortga-
gees were put into possession, the mortgage being a usufructuary
mortgage.
The Court of first instance (Subordinate Judge of Moradabad)
held that the defendant Hashmat-un-nissa had entered info a
binding agreement for the sale of her share, and gave the plain-
t1ff a decree for specific performance. In regard to the claimy .
for pre-emption the learned Judge came to no decision, Lolding
that it was unnecessary to do 80 in view of his decirion on the
first question.
The defendant Hashmat-un-nissa, as also her mortgagees,
appealed against this deecision to the High Court.
Maulvi Abdul Majid for the appellants.
Mr. Wallach and Maulvi Ghulam Mujtabe, for the respond-

ents,

Srantey, Cd., and Burrirt, J.—This appeal has occupied
a considerable time. The lesrned counsel for the respective parties
have opened up before us and discussed carefully all the points
which could be urged on behalf of theiv clients, The suit was®
one for specific performance of an agreement alleged to have been
entered into between the defendant Musammat Hashmat-un-
nissa Begam and Musummat Zainab-un-nissa Begam and the
plaintiff on the 27th of July 1902. In the alternative, the
plaintiff prays for a declaration that he is entitled to pre-empt a
mortgage executed after the alleged agreement for purcha-e, on
the 17th of September 1902. The plaintifi’s case is as follows :—
He alleges that on t'e 27th of July 1902 Musammat Hashmat-
un-nissa Begam along with Musammat Zainab-un-nissa Begam
her sister, entered into an agreement with him for the sale of
2 biswas of the village of Sheikhpur. The share which belonged'
to Hashmat-un-nissa was wtbuched in execution of a decree and
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in consequence of this, as the plaintiff alleges, it was agreed that
the sale of the share of Zainab-un-nirsa should be carmied out
forthwith, and that the sale of the share of Hashmat-un-nissa
should be completed when permission was obtained from the
Cowrt of the Subordinate Judge for the sale of that share under
the provisions of section 305 of the Cole of Civil Procedure.
In spite of this agreement, the plaintiff says, Hashmat-un-nisea
entered into an agreement with the defendants Musammat Rugia,
Musammat Kubra and Alim-nd-din for a mortgage of her share
in the village to recure a sum of Rs. 8,000, As a matter of fact
a mortgage was executed in favour of these parties on the 17th
of September 1902, and the mortgngees are in possession, the
mortgage being a nsufructnary mortgage.

The learned Subordinate Judge held that the defendant Hash-
mat-un-nissa had entered into a binding agreement for the sale of
her share, and gave the plaintiff a decree for specific performance.
In regard to the claim for pre-emption the learned Judge came to
no decision, holding that it was unnecessary to do so in view of
his decision on the first question.

The defendant Hashmat-un-nissa, as also her mortgagees,
have preferred the present appeal against this deci<ion. Throughout
Hashmat-un-nissa denied that she bad any knowledge of the
agreemént of sale, and indeed after caveful consideration of the
evidence it seemed to us 1mpossible to hold that there.was any
binding agreement for sale. The learned counsel for the respon-
dent recognized the diffieulties in his way in supporting the deci-
sion of the Cowrt below, and ultimately withdrew his prayer for
specifie performance and consented to the suit being dismissed
go far as regards this relief. We think $hat no other course was
open to him, the evidence failing to show that there was any
binding agreement for the sale of the property. In addition to
this there were other defects in the way of the respondent, the
difficulty of surmounting which was apparent to his learned
counsel,

Having withdrawn his prayer for specific performance the
respondent falls back upon the alternative claim and asks the
Court to consider the case made by him upon this branch of the
suit, He is met, Lowever, by the objection that the stamp paid
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on the plaint was insufficient in view of the provisions of section
17 of the Court Fees Act. That section provides that ¢ where
a suit emhraces two or more distinct subjects, the plaint or memo-
randum of appcal shall be chargeable with the aggregate amount
of the fees to which the plaint or memorandum of appeal in suits
embracing separately each of such subjects would be liable under
this Act.”” A court fee was paid only in respect of the elaim for
specific performance. No fee was paid on the elaim for pre-emp-
tion. Mr. Wallach ingeniously argued that the suit did not em-
brace two or more distinct subjects ; that the claim was in reality
a claim to recover possession of property either on the ground that
the plaintiff was entitled to possession by reason of the agreement
for sale or by reason of his right of pre-emption. When we look
into the position of matters we find that this is not so. The claim
for specific performance is a elaim in respect of the proprietary
interest in the land. Whereas under the claim for pre-emption
the plaintiff respondent could only obtain such interest as the
mortgagees of the defendant Hashmat-un-nissa poscessed. Their
claim in fact is to stand in the shoes of the mortgagees, taking
over their bond and obtaining possession as usufructuary mort-
gagees, These two claims appear to us to be separate and distinet
claims, and, as such, to fall within the purview of the section to
which we have referred. This being so, the plaint having been
insufficiently stamped, there is no alternative for us but to
allow the appeal. We allow the appeal, set aside the decree of the
Court below, and dismiss the plaintiff’s suit with costs in all Courts,
* Appeal decreed,

Bafore Mr. Justice Banerfi and Mr. Justice Ailman.
BANWARI LAL a¥D AvoTHER (PrAXNTIFFS) v. NIADAR (DEPENDANT).®

Aot (Lecal) No. IT of 1901 (dyre Tenancy dol), scetion 201—Suit for profits

~Recsipt of profits within 12 years of suit deniod ~ Plaintiffs rocorded

co-sharsrs — Burden of proof

The plaintiffs—recorded co-sharors—sued another co-sharer for profits.
The defendant pleader that the plaintiffs or their prodecessors in title had
not received profits within twelve yeura preceding the institution of the suit,
and thag the suit was time-barred. Held that it was not for the plaintifs to

® Second Appeal No. 852 of 1905, from = decree of Mr. A, C. Chatterji,
Additional Distriet Judge of Ssharanpur, duted 23rd of January 1905, reverss -
ing » decree of Mumshi Maksud Ali Kban, Assistant Colloctor of the:first
class, dated the 6th Juue 1904. i '



