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Btfore Mr. Jaitioe Trevelyan and Mr. Justice Bmerhi/,
SCHBIN (Appsllant) ». THE QUEEN-BMPfiESS (RespondentV® 1889

July 18
A fftal in Criminal Case—Orminal Fi-ooedure Code {Act X  of 1882) -----------  ,

I, 411-»J5eJipoZ Excue Act (Bengal Act VII of 1878), 8S. 60, 74— 
Appeal from sentence of Presidency Alagistfate—*' Like offence—” 
Funishment on second or subsequent conviction of offence under Bengal 
Excise Act.

No appekl lies from a sentence of six raoatlia’ rigorous iinpvisonment and 
n finQ of Ra. 200, or a farther period of three tnoutlis’ simple iniprisoaineat, 
paused by a Presidency Magistrate.

The ofEenoe of selling wine retail by a person who has only a wholesale 
license is an o£Eence of a like nature to that of selling wine without a 
license ttt all,'within the meaning of the term “ like ofEenoe" as used in 
8, 74 of the Bengal Excise Act.

Jiam Ghunder Shaw v. The Empress (1] followed.

T his was an appeal against a conviction by the Chief Presidency 
Magistrate of an offence under tlje Bengal Excise Act (Bengal Act 
T il of 1878.) The accused, who was a licensed wholesale 
vendor of spirituous and fermented liquor, wa? charged under s.
60 of the Act, with having, on the 7th day of June 1889, sold on two 
different occasions imported liquor by retail, and also, on the 8th of 
iiay  and subsequent dates, sold imported liquor by retidV without 
an excise retail license. I t appeared in evidence that an Excise Offi
cer, named Siddons, sent one Ashruff with a marked rupee and two 
marked foui^anna bits to the accused with instructions to purchase 
threp pints of claret, Ashruff went atid returned almost at once 
witb the wine, on which tlie Excise Officer and others rushed into 
ttte house and forcibly took from the accused the marked money 
'whicb they found on bis person. la  the accused’s room was found 
a book containing entries of sales of wine, all or most of, which the 
prosecution contended were of a retail nature. I t was found that 
the accused had been convicted on the 8 th May 1886 of an

* Criminal Appeal Nci. 463 of 1880, against the order passed by F. J 
lUaradeni £aq.,'Ciiie£ Fresideaoy Magistrate of Oaloutta, dated tUe lltU 
of June 18£i9.

(1) I. L, R., 6 Calc., 575.



1889 offence under the Act, the offence being selling two dozens of
Sohein claret without a license,

tpn QffERti- Magistrate, believing the evidence for the prosecution
Bmpbes's. con-victed the accused of the offence charged, and, under the pro

visions of s. 74 of the Act, sentenced him to pay a fine of Ks. 200 
or in default to undergo three months’ simple imprisonment, and 
also to undergo six months’ rigorous imprisonment- Against 
that conviction and sentence the accused appealed to the High 
Conrt, upon the grounds that the evidence did not justify the 
conviction, and that as there was no evidence that he had been 
convicted of alike offence to the one charged, the sentence of six 
months’ rigorous imprisonment was bad in law.,

Baboo Umbica Churn Bose for the appellant.
Jfr. Acvoorth for the Crown.
On the appeal being called on, Mr. Actvorih objected that no 

appeal lay. He relied on the language of s, 411 of the Cri
minal Procedure Code, and referred to the case of In  the matter 
of Jotharam Davay (I), which he pointed out had been decided 
under the similar provisions contained in s. 167 of the Presidency 
Magistrates Act (Act IV of 1877) which was then in force.

The Court here stopped Mr. Aoworth and called on Baboo 
Umbica Churn Bose, who contended that s, 411 did not apply, 
but upon being referred by the Court to ss. 413 and 415 of the 
Code, contended that whether an appeal lay or not it was a case 
in which the Court should exercise its revisional powers under 
s. 439. He then went into the facts of the case and contended 
that the conviction was not justified, and that even if it was, the 
sentence of rigorous imprisonment was illegal as the conviction for 
selling without a license was not a like offence to selling retail with 
only a wholesale license, although he admitted that the decision 
in Ram Chunder Shaw v. The Empress (2) was against him.

Mr. Acivorth was not called on.
The judgnaent of the High Court (TREVELYAN and B evekley , 

JJ.) was as follows :—
The first question which was raised before us was one raised 

by the learned Counsel for the prosecution. He conteijded that 
(I) 1. L. K., 2 Mad., 80. ’ (2) I, L. E., 6. Calc., 575.
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no appeal lies in'this case. This is an appeal from the decision 1889
of the Presidency Magistrate inflicting a sentence of sis months’ s c h e i s

rigorous imprisonment and a ■fine of Es. 200, and, in default qoees- 
of payment of the fine, three months’ simple imprisonment. Empbess,

The question depends on the conatructioa of s. 411 of the Cri
minal Procedure Code, which says: “ Any person convicted on a 
trial hel5 by a Presidency Magistrate, may appeal to the High 
Court, if the Magistrate has sentenced him to imprisonment for a 
term exceeding six months or to fine exceeding two hundred 
rupees.”

In this ciise the Magistrate has neither sentenced the appellant 
to imptisonment exceeding six months nor has he sentenced him 
to a fine exceeding two hundred rupees. But it is contended by the 
pleader for the appellant that the combination of the sentences 
of imprisonment and fine, gives an appeal. That is not jiistified 
by the words of s. 4*11, and we think a reference to s. 415 
makes the construction of the earlier.section clear. Section 415 
says: “ An appeal may be brought against any sentence 
referred to in s. 413 or s. 414, by which any two or mote of the 
punishments therein mentioned are combined” . . . .  There 
is no mention of s. 411 in that section ; and, according to the 
ordinary construction, it follows that the Legislature did not in
tend to apply to s. 411 the provision in s. 415, that is to say, that 
a combination of punishments does not give a right of appeal 
under s. 411, though it does so under ss. 413 and 414. ' Section 
404 provides as follows: “ No appeal shall lie from any judgment 
or order of a Criminal Court except as provided for by this' Code 
or by any other law for the time being in f jrce.”

Section 411 is the only section under which an appeal 
lies; and therefore it seems to us that no appeal lies in this case.
In this view we are supported by the decision in In  tke matter of 
Jothamm Davdy (1), in which s. 167 of the Presidency Magis
trates Act (lY of 1S77) was considered. The terns tif that 
section are exactly similar to those of s. 411 of the Code of 
Criminal Procedure now in force, I t  ia not necessary for 
US to go over the' facts of that case.- I t  is sufficient' to say 

there is ho distinction whatever to be drftwh between 
(I) I .  L. n., 2 M«d.; SO,
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1889 the circumstances of that case and the circumstances of this 
SoBQiH case. The terms of the Act they were then applying are the 

T h e  Qcbbk. 8®'“ ® S'S terms of the Act we are now applying, and the 
.EMPBfisft reasons given by the Judges in that case seem to us conelusiYe 

on this question.
I t  appears that a Division Bench in another case, vis., JJtisi 

Ckunder Shaw v. 2'he Umpress (1), entertained an appeal 
in- a case of this kind from the order of the Presidency 
Magistrate, but it is to be remarked that in that case, the 
question as to whether there was an appeal or not *yas not 
raised by Counsel and was not apparently considered by the 
Court, and so it is no assistance to us as an authority. We 
consider that no appeal lies in this case, but as a Court of 
Revision we have the right to look into the facts, and we aciSord- 
ingly heard the learned pleader for the appellant with regard 
to, the facta of the case in order that we might see whether 
there are circumstances which would justify us in interfering 
under our powers of revision. Having heard the whole evidence, 
we think there is nothing in this case which would justify gm 
interference.

There has been no irregularity in procedure, and we think 
that the Magistrate has arrived at a  right conclusion on the facts 
of the case.

iiuch has been made of the fact that the witnesses for the 
prosecution were persons interested in getting a conviction, 
In cases of this kind it is impossible to put forward witnesses 
who are not in some degree interested. That circumstance 
would render it necessary for the Magistrate to examine the 
evidence for the prosecution carefully, but it is not a ciraain- 
Btance which would prevent a conviction.

I t appears from the evidence in the case that there was found 
in the room of the accused a book coataining memoranda of 
sales, of liquors. This book, was given in evidence, and i^ the 
affidavit used before us on behalf of the accused and made By 
a person v?ho was in Court during the time, the deponent speafei 
of Mi. Siddons having said in his evidence that ha found thfe 
book iu the room of, the accused. The book which was p:oc(ftSd 

(1) I. L. B., 6 Oalc., 675i.
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ed eontaias a number of entries pixrporting to be entries oft he 1889 
safe of Iiqu<3r by retail. It waa suggested by the learned 
pleader for the appellant that possibly that was a book recording 
a series of purchases. We think that the only po'ssible inference E m p b ess . 

is that it is an account of sales by retail. People do not purchMe 
by retail^ in order to sell wholesale. The circumstance tliat au 
wcount of this kind containing a number of sales of Iiq[uor by 
retail is found in the room of a person who has only got a license 
fco sell wholesale, to some extent supports the evidence for the 
prosecution. I t  shows that he was in the habit of doing an act 
(vhioh Jhe prosecution in this case are charging him with doing.
Moreover on the question of punishment, it is evidence which the 
Magistrate is not only entitled to look at, but to consider to the 
fullest extent. On the facts, therefore, we see no reason to interfere.

There is one more question to consider! I t  has been argued 
that the Magistrate has no power to give imprisonment in this 
case. The Excise Act (Bengal Act VII of 1S78), s. 74i, under 
which this prosecution was instituted, provides; " Whenever any 
person is convicted of an offence against the provisions of this 
Act, punishable with ,a fine of two hundred rupees or upvrards, 
after having been previously convicted of a like offence, he 
shall be liable, in addition to the penalty attached to such offence, 
to imprisonment for a period not exceeding six months.” I t  
is in evidence that the appellant was, on the 18th May 1S86, 
convicted of the offence of selling two dozens of claret with
out a license under the provisions of this same Act.

The question before us is, whether the selling of wine without 
a license, is an offence like to that of selling wine by retail, 
when the vendor has got a wholesale license only. That ques
tion is concluded by the decision to which we have referred in 
the case of Ram Chunder Shaw v. The £ !m pr^  (I). Moais 
and Prinsep, JJ., there said this: “I t  appears to us, however 
thajb the section contemplates merely that the offender having 
been already convicted of an offence punishable with fines of 
Es. SOO or upwards should be again convicted of another, offence 
punisha'bre virith the same punishment, and that this is the 
porreCt'iiiterpretatxon to be put on the term ,' like offence."! ”

(1) I.L.B.,eORlc.,&r6.
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ia89 That decision is an authority for saying that the .Magistrate 
SoHDsm ~ was right in the view that he took of the law. We agree with 

Thb Qdbbn- decision, and we think that the offence of selling wine by 
Bmpsbss. retail,, with a wholesale license, is an offence like to the offenoa 

of selling wine without a license at a ll; it is equally the offence
of selling wine without having a license so to sell it.

I t  remains only to consider the question of punishmenfi. We 
do not think that under the circumstances there is anything 
excesave in the punishment.

In the result we disHiiss the appeal and decline to interfere.
H. T. H. Appeal diamisaeS.
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ORIGINAL CIVIL.

Bifon Sir W. Comer Peiheram, Knight, Chief Justice, and Mr. Justice Pigot.

Av^uftlS BBNQAL (P l a in t if f )  «. KAUTIOK CHUNDEll ROY
^  ABD oiHBRii (D e f e n d a n t s ),*

Decree—Fom ef decree—Suit on Bill of "EMliange—Civil Procedure Codi 
{Act XIV of 18S3), Si. 632, 638—Negotiable Instruments {4ci XXFl 
of 1S81), s. 3S.

A p la in tiff  su in g  on o bill of e x c h a n g e  the drawer, acceptor, and 
endorser, w here  the en d o rsem en t has b e e n  mftde b e fo re  m a tu r ity  and with- 
out reBtriotioQ, is e n title d  to a  decree a g a in s t  a l l  th re e  d e fe n d a n ts  ; a decree 
oon tain ing  a con d itio n  e x e m p tin g  ttie en d o rse r  from l ia b ility  un til th« 

ptaintifE  hna ex liau s te d  h is  rem ed ies  o g a in a t th e  drawer and acceptor Js' 
th e re fo re  illegn l.

T his was a suit under Chapter XXXIX of the Code of Civil 
Procedure, brought by the Biink of Bengal against Kartick 
Ohunder Eoy, the acceptor, Gocool Ohunder Mullickj the drawer, 
and Paul J. Valetta, the endorser, of a bill of exchange for 
Ks, 6,000, payable ninety days after sight. The defendattts 
obtained no leave to defend.

The facts were that, on the 30th June 1888, Qocool Ohundeit 
Eoy drew a bill of exchange for Ea, 5,000, ninety days after sî hfe 
on Kartick Ohunder Eoy. This bill was, on the 2nd July lSS8i> 
accepted by Kartick Ohunder Eoy, and was endorsed ovejr biiifW

* Original Civil Appeal No. 9 of 1889, agttinst the decree of l?r, JuatWe 
Norris, dated the 18th of February 1889.


