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Court, as we do not thinkit right that the appellants should be
saddled with the whole of these costs. 'We dismiss the appeal.
The respondent, sabject to the above exception, will have the
costs of this appeal.

Appeal dismissed.

Before Sir John Stanley, Enight, Chief Justice, and My, Jusiice Rustomjee.
JUGAL KISHORE (Prainrirr) v, FAKHR-UD-DIN AND OTHERS
(DEFENDANTS). ¥
Aet No. XV of Y877 (Indian Limitation det), section 19— Limitation=—
deknowledgment of ¢itlo— By whom suck acknowledgment may be made,
Section 19 of the Indiam Limitation Aect, 1877, does not require that
the person making an acknowledgment should have an interest in the pro-
perty in respecs of which the acknowledgment was made at the time when
the acknowledgment was given : it prescribes that, if, before the period of
limitation expives, an acknowledgment of liability or right has been made in
writing signed by the parties against whom the property or right is claimed,
a new period of limitation will bo computed from the time of the acknow-
ledgment, Jagabandhu Bhattacharjee v. Harimohan Roy (1) referred to,

THIS was a sulb brought for partition of a house of which the
plaintiff claimed to be part owner. The plaintiff’s title was by
purchase at a sale in execution of a decree, on the 18th of August
18490, of 14 sihams of the house in suit. On the 29th of March
1898, the plaintifl' obtained formal possession of the share pur-
chased, but actual poscession was not delivered to him, and he
had never been in actual possession of the house or any part of it.
To save limitation the plaintiff relied upon an admission made by
Alim-ud-din, one of the defendants, in a suit for pre-emption-
brought against Jugal Kishore in 1892. In the plaint in that
suit Alim-ud-din stated that Raghubar Dayal had bought 28
pihams in execution of the money decree obtained by Jugal
Kishore and further that Jugal Kishore had purchased 14 sihams
under the mortgage decree obtained by Jafar Khan. The Court of
first instance (Subordinate Judge of Bareilly) gave the plaintiff
a decree against Alim-ud-din‘only for 6 sihams, On appeal,

#* Second Appeal No. 331 of 1905, from a decree of E. O. E. Leggatt,
Esq., District_Judge of Bareilly, doted the 18th of Junuary 1908, roversing
the decree of Babu Prag Das, Subordinate Judgoe of Buaroilly, dated the 29tk
of June 1904, .

(1) (1895) 1 C.W.N., 869,



VOL. XXIX.] ALLAHABAD SERIES. 91

however, the District Judge, refusing to aceept the admission
made by Alim-ud-din as operative to save limitation, reversed
the Subordinate Judge’s decision and dismissed the suit in its
entirety. The plaintiff thereupon appealed to the High Court.

Mr. W. Wallach and Munshi Govind Prased, for the appellant,

Mr. B. E. O’Conor and Maulvi Ghulem Mugtaba, for the
respondents.

Staxpey, CJ., and Rusromyee, J.—This is an appeal
against a deoree of the District Judge of Bareilly dismissing the
plaintiff’s eolaim on the ground that the same was. barred by
limitation. The suit was brought for partition of a house of
which the plaintiff claimed to be part owner, The Court of first
instance decreed the plaintiff’s claim in part, holding that he was
entitled to 6 out of 40 sihams of the property in question. On
appeal this decision was reversed on the ground of limitation. T
appears that the plaintiff has never been in actual possession of
the property, but he relied upon an acknowledgment of his right
to a share in it made by the defendant respondent, Alim-ud-din.
On the 18th of August 1890, in execution of a decree 14 sihams
of the house in question were sold to Jugal Kishore, and on the
29th of March 1898, he obtained formal possession of the share,
but actual possession was not delivered to him. His suit would
appavently be barred hy limitation were it not for the fact that
an acknowledgment of his title was made by the defendant,
Alim-ud-din in a suit for pre-emption brought by bim against
Jugal Kishore in the year 1892. Tn the plaint in thab suit
Alim-ud-dia stated that Raghubar Dayal had bought 28 sihams
in execution of a money decree obtained by Jugal Kishore and
became owner of 28 sihams. The learned District Judge held
that this statement was not an admission of liability within the
meaning of section 19 of the Limitation Act; that in the first
place it was an admission only as to 14 sthams so far as Jugal
Kishore was concerned, but in the second place Alim-ud-din
was not a person who could make an acknowledgment of liability,
for he could have no interest in the property in the life time of
his father, Tlahi Bakhsh, who did not die till the year 1896. We
think the learned Judge was wrong as to. this. Section 19 does
not require that the person making an acknowledgment should
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" have an imterest in the property, in respset of which the

acknowledgment was made at the time when the acknowledg-
ment was given ;it preseribes that if, before the period of
limitation expires, an acknowledgment of Hability or right
has been made in writing, signed by the parties against whom
the property or right is claimed, a new perind of limitation
will be computed from the time of the acknowledgment. The
claim in this case is for partition, and Alim-ud-din, who made
the acknowledgment, is part owner of the property sought o be
partitioned. It does not lie in his mouth, we think, to set up
the bar of the Statute of Limitation. A question arising under
section 19, which has a close bearing upon the question before us,
was decided in the case of Jagabandhu Bhattacharjee v. Hari
Moham Roy (1). In that case in a petition of compromise the
plaintiff’s title to certain lands was admittel by the defendants,
and it was held that the pctition of compromise was substantially
an admission by the defendants that the plaintiffs were proprietors
of the lands claimed by them. We think that the appeal ought
not to have been dismissed on the ground that the suit was
barred by limitation. We do not profess ‘to decide whether the
plaintiff is entitled to any share in the house in question or the
right of any of the parties. It will be for the plaintiff to
establish his title if he can doso. All that we hold is that in
view of the acknowledgment given by Alim-ud-din, it cannot be
said that the plaintiff’s right to have his case investigated and
considered is barred. We thercfore set aside the decrce of the
lower appellate Court, and inasmuch as that decree was hased
upon & ruling on a preliminary point, a ruling with which we
do not agree, we remand the case to that Court with directions
that it be restored to the file of pending appeals in its proper
number and be disposed of on the merits. The costs of this
appeal as also the costs in the Courts below will abide the event,
Appeal decreed and cause remanded,
(1) (1895) 1 0. W. N, 569,



