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which we have referred. We may point out that when the
Legislature gave permission to institute a third appeal in an Act
which was passed two days after Act No. LI of 1901, namely,
Act No. TII of 1901, they used the expression ©third appeal.”
We refer to section 213 of the Land Revenue Act. For these
reagons we allow the preliminary objection and dismiss the appeal
with costs. IS
Appeal dismissed.

Bofore Sir Jokn Stanley, Emight, Chief Fustice, and ALy, Justice
Sir George Know. ‘
RAT KISHORE (PrArxTirF) v. DURGA CHARAN LAI; AND OTHERS
{DEPRNDANTE)
Hindy law—=Hinduw widow——2F ffect of relinquisthment of estate by widow in
Javour of the present reversioners.

A Hindu widow in possession of a widow’s estate in properby of her
deccased busband, & soparated and childless Hindu, relinquished possession
thereof to two persons who at the time were the mext reversioners, they
agreeing to pay hier & maintenance allowance; but it did noi appuar that she
intended to make them, if zhe could, full owners of the property, althongh
certain incorrect recitals in the agreement entered into by the widow, when
she gave possession of the prdperty, might have lent colour to this sugges«
tion, Both the persons thus put into possession predeceased the widow,
Held that the nearest revorsionmary heir to the widow’s Iate husband was
entitled to succeed on the death of the widow.

Quoers whether in thege Provinces a Hinda widow can accelerate the
estate of the heir by conveying abselutely and destroying her life estate?
Bokari Lal v. Madho Lal Ahir Gayawael (1) snd Bamphal Bai v, Tule Enari
(2) referred to,

TuE facts of this case are fully sfated in the judgment of the
Court.

The How'ble Pandit Sundar Lol and Munshi Mangal
Prasad Bhargova, for the appellant.

Messrs. 4, E. Ryves, and W. Wallach, and Munshi Huribans
Sahat, for the respondents. '

Sranrey, CJ.,, and Kwrox, J~—~The plaintiff appellant
during the course. of the hearing of this appeal abandoned hie

# Second Appeal No, 967 of 1804, from a decree of Lala Baijnath, Rai

Babadur, District Judge of Jaunpur, dated the 16th of June 1904, roversing

& decree of Maulvi Syed Zainul-abdin, Subordinate Judge of Jawnpur,
dated the 18th of March 1904. ‘

(1) (1891) 1. L. R, 19 Calc., 236, (2) (les?) L L. R, 6 AlL, 116,
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claim to tho grove, portion of the property sought to be recovered
in the suit out of which this appeal has avisen. It has been found
by the lower appellate Court upon an issue remanded to it by
this Court that the ruined house in kasba Kirakat, also claimed in
the suit, was not self-acquired property of Sheobakhsh Rai, and
the eluim to this house therefore clearly fails. The only property
therefore now in dispute between the parties is a 6 aona 8 pic
share in kasba Kirakat khas and a6 anna 8 pie share in Chak
kasba, These two shares had been the self-acquired property of
Sheobaksh Rai, the husband of Musammat Sheobarna Kunwar,
He died childless many years ago leaving his widow bim suryiv-
ing. At time of his death his presumptive heirs were his two

- nephews Rameshar Dayal and Sheoambar Tial, sons of his uncle

Bhairo Dat. The defendant Durga Charan Lal is the grandson
of Rameshav Dayal, After the death of her lusband Musammat
Sheobarna Kunwar made transfers in favour of several partics of
portions of the property of her husband, including kasha Kivakat
khas. In consequence of these trapsfers Ramesbar Dayal
instituted a suib to have the transfers set aside and for possession
of the property, alleging that it was ancestral property which
had belonged to Sewai Lal, the father of Sheobakhsh Rai, and
that Sheobalkhsh Rai bad predeceased his father. It was deeided
in that suit that none of the transfers were made to meet a logal
necessity and therefore that they should he cancelled, but that
Musammat Sheobarna was entitled to rctain possession of the
property during her life. This we gather from the decree of the
Subordinate Judge of Jaunpur, dated the 20th of April 1871, which
has been filed in this case. Sheobarna Kunwar after the date of
this order appears to have permitted Rameshar Dayal to hold
possession of the property in dispute in this snit, which was half
of the property owned by Sheobakhsh Rai in kasba Kirakat khas
and Chak kasba, he paying her maintenance allowance, but there
is no evidence before the Court to show what the arrangement
was under which he was allowed so to enjoy the property. In a
document dated the 13th of Mareh 1872 whereby Musammat
Sheobarna Kunwar gave up possession of the other half of the pro-
perty in dispute to Sheoambar Lal, the father of the plaintiff, there
is a recital] that her husband was the owner of a 13 anna 4 pieshare
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in kasba Kirakat khas and a 13 anna 4 pie share in Abduliahpur
by right of purchase and of shares in two other villages with which
we are nob concerned and that Musammat Sheobarna Kunwar was
in possession of this property up to the date of the document. Then
follows this recital :—* One half of this property bas been deerecd
in favour of Lala Rameshar Dayal on the ground of right and
proof of inheritance.”” Then follows a statement that Musammat
Sheobarna Kunwar was an old and pardanashin lady and unable
to do the work of the ilaka and that Shevambar Lal is entitled to
it by right of inheritance and was prepared to bring a suit to
enforee his right, and after thesc recitals she purported to give up
her possession of this half of the property to Skeoambar Lal and
lo put him into possession of it. The documeni conlained a
provision that out of the income of the property Shecambar lial
should, during the lifetime of Sheobarna Xunwar, give her in
cash R« 81-8 per annum and the income of a market for one
day in one month for her maintenance. This document was
witnessed by, amongst others, Rameshar Dayal, who deseribed
himself as # the owner of the other half of the property.” The
recital in this document that ome half of the property had been
deereed in favour of Rameshar Dayal is not correct. As we have
pointed out, by the decree of the Subordinate Judge of Jaunpur of
the 12¢h of Apul 1871 the transfers made by Musammat Sheo-
barua were deelared to be invalid, but her life estate in the pro-
perty was not interfered with, nor was one half of the property
decreed in favour of Rameshar Dayal. This yecital in the docu-
ment of the 13th of Mareh 1872 is altogether inaccurate. Both
Rameshar Dayal and Sheocambar Lal predeceased Musammat
Sheobarna. She died on the 24th of October 1894, and wupon her
death the defendants, who were in possession of the property in
dispute, refused to give up possession to the plaintiff, who ad mit-
tedly was the neavest reversionary heir of Sheobakhsh Rai at the
death of Musammat Sheobarna. Hence the suit out of which this
appeal has arisen.

The first Court decreed the plaintiff’s claim in respect of the

property now in dispute, but upon appeal the lower appellate

Court reversed the decision of the Court below, holding that the
plaintiff under all the cireumsiances had no right to the property
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In the course of his judgment the learned District Judge”
savs t— After the suit of 1871 the widow gave half the proper-
ty in Kirakat to the plainsiff and be ix in possession of it. The
other half romaized in possession of the defendant. During the
widow’s lifctime each of the parties let the property to fenants
and recovered its rent as owner. The widow received mainien-
ance from both. Therefors, although the property may have
been the property of Sheobakhsh and went to his widow after his

death, yet the parties by their own conduct treated it as if if

belonged to Sewai Lal by right of survivorship after the death of
his son and allowed the widow t)give half to one and put the

other in possesion of the other half. They cannot therefore

recede from their own conduct now, and the plaintiff, who is in

possession of thebalf, turn round and say that his half was limited

to the widow’s life-estate. It wason the contrary given to his

father as he was about to sue for it in recogunition of his right as

reversioner, and the widow contented herself with a maintenance
allowance as if it was the joint property of her hushand and
father-in-law. I therefore hold that the plain(iff has no right
to sue.” :

We arve of opinion that this decision is ervoneous, If there
were any evidence on the record to show that Musammat
Sheobarna absolutely relinquished hey life estate in the property
in favour of Rameshar Dayal, we should have been hound to
consider whether or not that relinquishment did not have the
offect of accelerating the ocstate of Rameshar Dayal, who at the
time was one of the two presumptive heirs of Sheobakhsh Rui. In
the case of Behari Lal v. Madho Ll Akir Gayawal (1), Lord
Morris, in delivering the judgment of their Lordships of the
Privy Council, observed :—It may be accepted that according
to the Hindu Law the widow can acceleratc the estate of the
heir by conveying absolutely and destroying her life-ostate.” Tn
that case it was not necessary to decide this question seeing that
it was held that as the widow retained possession for her own life
of the property of her husband under the provisions of the
ikrarnama under which she purported to relinquish it, she had
not eompletely surrendered her estate and it did not therefore

(1) (1891) 1. L. R, 19 Cale., 286, ‘
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become immediately vested in the grantee, In the judgment it
is said :—* It was essentially necessary to withdraw her own life
estate so that the whole estate should get vested at once in the
grantee, The necessity of the removal of the obstacle of the life
estate is a practical check on the frequency of such conveyances.”
The position talen up by their Lordships of the Privy Counneil is
in conflict with the rule Jaid down by a ¥ull Bench of this Court
in the case of Ramphal Rai v. Tula Kuari (1). In the conrse
of their judgment, in that case, the learned judges, consisting of
Straight, Oldfield, Brodhorst and Tyvell, JJ., said :—¢ We know
of nothing in the Hindu Law to sanction the view that a person
possessed of limited rights) such as tho-e of a Hindu widow, can
by uniting with one of many others having identical interests in
expectancy on the happening of a certain event anticipate that
event and convert sneh individual expectancy into an immediate
absolute estate of full proprietorship. Xf this were permissible,
it would virtually conferupin a Hindu widow the right of direct-
ing the suceession to her husband’s property in her lifetime
when in law it only happens upon her death.” It is unneees-
sary for us in the present case to determine whether the position
assumed by the Judicial Commitiee in the case of Bihari Lul v.
Madho Lal Ahir Gayawael was intended as a recognition of the
rule which undoubtedly prevails in the Calcutta High Court,
inasmuch as we are unable o find on the record any evidence to
establish that Musammat Sheobarna Kunwar ever made an abso-
lute sarrender of her life estate in favour of Rameshar Dayal. It
would seem that by some arvangement Rameshar Dayal was
permitted o hold possession of the property, he paying a certain
allowance to Munsammat Sheobarna for her maintenance. This
falls far short of proving an absolute surrender of the life estate.
It was weakly contended that the plaintiff is estopped from
maintaining the suit. This argument was based upon the docu-
ment of the 13th of Mareh 1872, on the fact that the plaintiff

and his father took benefits under that document and on the

fact that Rameshar Dayal was a witness to that docament and
in' ib described himself as owner of the property in dispute.

‘Weare unable to hold that these matters or any conduct

(1) (1883) L L.R., 6 AlL, 116,
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1906 on the partof the plaintifl or of his father Shecambar Lal
™ are, or is, sueh as to disentitle the plaiutiff to maintain his

RAF
Krsacee claim,
Dunea Under these circumstances we think that the decision of the
CIARAY Cowrt of first instance was corvect. Raj Kishore was admittedly
the nearcs reversionary heir of Sheobakhsh Rai when the inheri-
tance opened up on the death of Musammat Sheobarna. We
therefore allow the appeal, set aside the dccree of the lower
appellate Court, and restore the decree of the Court of first instance
in rogard to two properties meutioned in schedule B, namely,
the shares in kasba Kirakat khas and in Chak kasba, Tnrespect
of the house in 1uins in kasha Kirakat and the grove mentioned
in the schedule to’ the elaim the appeal fails. The proper order
we think as to costs will be that the paities shall pay and
receive costs in all Courts, according to failure and success. We
order accordingly. The mesne piofits awarded lo the plaintiffy
will be determined in exeeution.
Decree modi fied.
1908 Bafore My, Jzt;wtz'ca Banerji,
June 28, PABSOTAM NARAIN (DernnpAnt) o CHUEDA LAL (PrAINTIre).*

det No, IV of 1882 ( Transfer of Property det), sections 52, 88 and 87—
Ias pendens ~8uié  for foroolosure—Suife not terminated until decree
ahsolute. ‘

A suit for foreclosure,of a mortgage is not terminated until the passing
of the decrce absolute. A purchase, Lherefors, of the mortgaged property
made after the passing of the deereo adsi, hut before such decreo is mads
absolute, ia subject to the-doetrine of Iis pendens. Higgins v, Shaw (1),
Chunni Lol v. Abdul Al Khan (2) snd Skivjiram Sohebram Marwadi v.
Waman Narayen Joski (8) followed. Bellumy v. Sabine (4) reforred to.

THE facts of this case arve fully stated in the judgment of the
Court.

The Hon’ble Pandit Sundar Lal and Pandit Beldeo Ram
Dawe, for the appellant.

® Second Appesl No, 620 of 1904 from. a decree of B, J, Dalal, Esq.,
District Judge of Mainpuri, dated the 4th of May, 1904, confirming the .
decree of Munlvi Aziz-nr-Rahman, Subordinate Judge of Mainpuri, dated the
9th of February 1904, '

1) 2 Dr. and War,, 356, (8) (1897) I. L, B., 22 Boun,, 939,
223 (1901) T.L.R., 23 AL, 831, (4) (1857) 1 Do & undJ, 606,



