876

THE INDIAN LAW REPORTS. [VOL. XX11t,

1896 after the judgmenh-debtor’s death, we think that such deoision was

Rargnswag incorrect.”

Dxo
v,

In the case now before us, the profits that the decrec.holder

BunsaipuUR seeks to attach for the satisfaction of his claim are profits due to

MARWARL,

the ghatwal after all the necessary outgoings during his lifetime ;

and they may well be regarded as his personal property, and as

1896
Jure 3.

[ ——

such liable to be seized and appropriated hy the decree-holder.

Upon these considerations, we think that the order of the Court
below is right, and that this appeal should be dismissed with costs.

H. W. Appeal  dismussed.

Before Sir W. Comer Petheram, Kt., Chief” Justice, and Mr. Justice Jenkins.
HARKANT SEN (Dceri-moroer) . BIRAJ MOIIAN ROY
(JUDGMENT-DEBTOR), &
Limitation Act (XV of 1877), Schedule II, Avticle 179, clause (8)— Execution of
" desree—Final decree of the Appellute Court—A portion of the claim
disallowed, appealed from, by the decree-holder.

A brought a suit against B for o sum of money, and obtained a decree
for a portion of the amount clabmed. On the 30th November 1891, ihe
plaintift appealed as to the balauce of his eclaim; but the appeal was
disinissed by the Distriet Court on Ist June 1892, and by the High
Court on 31st May 1894,

On an application, on 1st June 1895, by the assignes of the original
decree-holder, to execute the said decrce, au objection was raised by the
judgment-debtor that exeoution was barred by lapse of time.

Held, that Article 179, Schedule 11, clanse (2) of the Limitation Act applied-
to the case; the period of MHmitation ran from the date of the final
decrac of the Appellute Court, and the application for execation, heing
within three years from that date, was within tiwe. .

Sakhalchand Rikhawdas v. Velchand Gujar (1) followed.

Tas facts of the case, for the purposes of thig report, 'lppewrﬁ,
sufficiently from the judgment of the High Court. :

% Appeal from Order No. 81 of 1896, against the order passed byL
A, Penaell, Bag. ,District J udge of Backmgunge dated the 27th November 1895,
affirming the order passed by Babn Dwarkanath Mitter, Subordinate Jadge
of that District, dated the 5th of July 1895.

(1) L L. R, 18 Bom,, 203,
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Babu Hara Prasad Chatterjee for the appellant.—The question

877
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is whether, in the present case, exeoution is barred by limitation, yypgane

ov is saved by. the provisions of Article 179, Schedule :l of the
Limitation Act. I submif limitation would run from the date of

Suxn

U.
Biras

the decree of the Appellate Court ; that being so, the present Momax Rov.

application for execution would be within time : See Kristo Churn
Dass v. Radha Churn Kur (1), Badi-un-nissa v. Shams-ud-din (2),
Sakhalchand Rikhawdas v. Velchand Gujar (8), 1rely upon the
wording of clause (2) of Article 179. It clearly lays down that
where there has been an appeal, limitation would run from the
date of the final decree or order of the Appellate Court. The
only decree that could be executed was that of the Appellate
Court : see Nanchand v. Vithu (4); evenif the Appellate Court
reverses, or modifies, or confirms the decree of the Court of first
instance: Muhammad Sulaiman Khan v. Muhammad Yaskhan (5).
Where the Appellate Court merely affirms the deoree of the
lower Court, and does not reverse or modify it, the effoet is that
the decree of the lower Court is superseded, and it becomes in-
corporated with the decree of the Appellate Cuurt. There is no
qualifying word in Article 179, clanse (2) of the Limitation Act:
See Luchmun Persad Singh v. Kishun Persad Singh (6;. The
cases cited in the judgment of the lower Appellate Court do .not
apply to the present case, as in those cases some of the defendants
only were before the Appellate Court and nob all the parties.

Dr. Rash Behavy Ghese (Babu Jogesh Chunder Roy with him)
for the respondent.—The question is concluded by authorities.
It is true that the words of Article 179 of the Limitation Act ar:
very general. The words mean “an uppenl which had the effec
of imperilling the decree which the sucecssful litigani obinined
in the first Court.”” The words “ from the fnal decree of the Appul-

late Court” do not mean an appeal by the perzon who got the -

decree, but an appeal by the perconagainzt whom the decree is

passed. The proposition that the decree of the first Court is

merged into that of the Appellate Court does not apply to the

present case. The decree of the Appellate Court can ouly super-

sede the decree of the first Court, where the whole decree is under
(1) 1. L. R., 19 Cale,, 750. (L L. R, 17 AlL, 103.

(8) L L. R, 18 Bom., 203. (4) L L. R., 19 Bom., 258,
(5) 1, L. R, 11 AlL, 267, (6 I L.R.,8 Cudlo., 218.
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appeal ; but when the whole decreo is not before the Appellate
Court, that Court has no jurisdiction to deal with ib: see section
540 of the Code of Civil Procedure and Rughu Nath Singh Manku
v. Pareshram Mahata (1), 1 rely on Raghunath Pevshad v, Abdul
Hye (2) and Nundun Lall v, Rai Joykishen (3). If the question
was res infegra, the arguments advanced by the other side would
have been correct, Section 540 of the Code of Civil Procedurs
shows that there may be an appeal from a decree as a whole or
from a part of a decree, In this case, although there was no
appeal as regards the part of the decree under execution, the
appeal preferved by the plaintiff would imperil the whole decree :
See Hur Proshaud Roy v Enayet FHossein (4), MNashiat un-nissy
v. Rani (5), Muthu v. Chellappa (6), Mullick Almed Zumma
v. Mahomed Syed (7), and Kristo Kinlur Roy v. Burrodacount
Roy (8). The case of Nanchand v. Vithu (9) is clearly distin~
guishable, as well as the other cases cited for the appellant. The
case of Sakhalchand Rikhawdas v, Velchand Gujar (10) does not~
seem to have been fully argued.

Babu Harg Prasad Clatterjee in veply.~—The case of Kvisto
Kinkur Roy v. Burroducannt Roy (8) was under the old Act iu
which clause (2), Avticle 170, did not ocenr. The defendant respon-
denb may, in an appeal by the plaintiff against a part of the.
decree, altack the portion decreed to the plaintiff by preferring o
cross-objection, and thus imperil the whole decree in a cuse where
all the parlies are before the Appellate Court. The casos cited by
the other side do not apply to the facts of this case. There all
the defendants were not parties to the appeal ; and in a case like.
this, where all the parties are before the Court of appeal, the Conrt
has jurisdiction to pass any decree it deems fit, and Article 17 9,
clause (2V; will apply. The cases Raghunath Persad v. Abdul

Hye (2) and Nundun Lall v. Rai Joykishen (8) follow the

case of ise v." Rajnarain  Chuckerbutty (11), where the decrees:
were heldl § {se"pa;‘ate decrees as against the several defendants,
N ’
(1) L. &, 8 Gk, 635 (2) L L. R, 14 Calc., 26.
(@ I L. i, 1% Calo, 708, (42 0. L. R, 471.
¢)L L. R, 13 A, 1. (6) L L, R, 12 Mad., 479.
() 1. L. R, 5 Cale, 101, (8) 14 Moo. L. A., 465 (490), -

(@) L L. R 19 Bow, 238, (10) L L. R,, 18 Bow., 203,
(11) 10 B 1. R, 258 19 W. R, 80.
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although they were drawn up on one paper. KxplanationI of 1898
Article 179 provides for such cases. HARKANT

SeN
v,
Birary
The judgment of the High Court (Pmrmmram, C.J., andMonax Rox.

Jenrns, J.) was as follows 1—

This appeal is brought from an order refusing an application
for execution on the ground that it was barred by lapse of time. A
suit was brought against the present defendant for Rs. 4,472-11-0,
and a decree was, on. the 30th of November 1891, obtained for
Rs. 1,207, The plaintiff appealed as to the balance of his claim ;
hut his appeal was disallowed on the st of June 1892 by the
District Court, and on the 31st of May 1894 by the High Court.
On the 1st of June 1895, the present appellant, who claims under
the original decree-holder, applied to erxecute the decrec for
Rs. 1,207 ; this heing the first application made for that purpose.
The defendant met the application with the objection that the
decree was barred by lapse of time, and his objection has been
sustained in both the lower Courts. This application bas, under
these circumstances, been brought in the High Court, and the only
point argued before ns and ealling for our decision is whether
clause (2) of Article 179 of the Limitation Act applies. That clause
provides that for an application for the execubtion of a decres the
period of limitation isthrec years, which shall begin to run (where
there has been an appeal) from the date of the final decree or
order of the Appellate Court. Read literally the language of the
clause clearly covers the present case ; bantit bas been argued
before us, ot the part of the respondents, that the literal interpre-
tation of the clause has been modificd by a series of judicial
decisions which ave said to lay down the rule, that whore part on y
of adecree is under appeal, clanzc {2) of Artiele 179 does not apply
to the rest, umless the whole deerce is imperilled by the appead,
Then starting: from that proposition, it ix contended that ciunse (2)
has ne application lo the present case, inazmugh as the original
deeree, so Iur s ii awardel io the plaintift Rs. 1,207, was never
brought into peril by the appeal preferved. The case is one of
importance, md io arrive al a saiisfuctory selution it will be
necessary lo reqer shortly to the more relesvand of the authorities
which have heen cited on behalf of the respondent, The fixst case
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is Hur Proshaud Roy v. Endyet Hossein (1), in which a decree
for possession of certain property was obtained against three
defendants collectively, Some of them appealed, bub their appeal
was dismissed on the 23rd May 1869. Muzhur, onc of the unsue-
cossful appellants, brought a special appeal, so far as he was
affected by the dismissal ; and it was held that, as againsh the other
defendants, the special appeal did nof suspend the operation of
Article 179, It is obvious,” said the learned Judges, “that
though the decrce was drawn up in the form of u single order, it
did in fact incorporate in that order separate decrees against
Muzhur and the others, and that itdid not relate to property in
which the defendants had such a common interest and a common
defence that the appeal by any one imperilled the whole decree.”—

In Raghunath Pershad v. Abdul Hye (2), it seems that, on
the 16th August 1880, the plaintiff obtained =a decree for
Rs. 15,260-5-6 against one defendant, for Rs. 20,059-2-6 against
the same defendunt and another jointly, while as to two other
defendants, sued as sureties, his suit was dismissed.

The plaintiff appealed against the dismissal, withouf, however,
joining as respondents those defendants against whom he had
obtained a decree ; but his appeal was dismissed on the 1st May
1882. On the 27th of April 1883, the plaintiff applied for execu-
tion of his decree against the two first-mentioned defendants ; but-
it was held that he was barred by lapse of time. The key to the
decision is io be found in the concluding paragraph of the judg-
ment, where it is said: “ Wo think, therefore, that there were
separate decrees against each get of the defendants ; that thore was
no appeal as against the decres affecting the respondents in this
appeal ; and that the Judge was right in holding that tho applica-
tion was barrod by limitation.” |

In Muthu v. Chellappa (8), it appears by the head-note that in,
a suit for land against several defondants, the plaintiff obtainéd,;
os 14th June 1884, u decree against the shares of the defendants
Nog. 3 and 4, the shares of defendants Nos. 5and 9 being exonerat-
ed. The plaintiff appealed against so much of the decree as
exonerated the shares of defendants Nos. 3 and 4 ; but on the 20th

(1) 2¢. L, R, 471. (2) LL. R., 14 Calc., 26.
(8) L L, B, 12 Mad.,, 479,
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October 1884 his appeal was dismissed. ~ On the 20th October 1896
1887, plaintiff applied for execution of his decree against defendants T HanganT
Nos. 8 and 4 ; bub his application was, on appeal to the High Court, SN
refused, on the ground that it was barred by the Limitation Act. Brnas
The learned Judges in that case found that the decree against Moman Rox.
defendants Nos. 8 and 4 was in no way imperilled by the appeal
preferred- against the other defendants, so that the decrees
against the several sets of defendants must have been separate.
Trom this it necessarily followed that the case was on allfours
with those of Zlur Proshaud Roy v. Enayet Hossein (1) and
Raghunath Pershad v. Abdul Hye (2) and in fact the judgment
is based on the authority of those eases. On the part of the
present respondents we were pressed with certain remarks which
fell from the Judgesin illustration of their views ; but as to them
it will suffice to point out that they were obiter dicta and in no
way necessary for the decision of the case. Then there was cited
the case of Nundun Lall v. Rai Joykishen (8), where a plaintiff
obtained, on tho 14th September 1821, a decree against two
defendants, the decree against one defendant being for partition,
and against the other for costs. Thefirst of these defendants alone
appealed ; but his appeal was dismissed on the 18th of January
1884. In December 1886, the plaintiff applied for execution
against the other defendant, and the Court granted the applica-
tion on the ground that limitation only ran from the 18th of
January 1884, Obviously the actual result attained in that case
is of no aid to the respondent . in this case ; he, however, reliss on
the remarks which are to be foundin the course of the judgment ;
but it does not appear to us thaf, viewed in the light of the actual -
facts calling for decisiom, they govern the present case. The
Court there was distinguishing the cases which have been cibed
tous, and fo thal end.ii poinied out that, although in the case
then in hand there were decrees against Iwo defendanis, still they
could not bo treated as separate decrees, as tho appeal which
had been preferred in regard to the one might have affected or
imperilled the other ; eonbequently the. Couxt held that the cited.
cases did not apply.

We were also referred by the respondent to Sangmm Singh

(1) 20.L. B, 471 (@ L L. R, 14 Cale., 26.

(3) I. L. R, 16 Calc,, 598,
58
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v. Bujharat Singh (1) and Mashiat-un-nissa v. Rani (2), and to

" other cases ; but as they do not differ in any material respect from

those with which woe have already dealt, it will serve no wuseful
purpose to discuss them in further detail.

Now it is obvious from an examination of these authorities
that in none did the facts resemble those of the present case.
.

The essential points common to all the cited cases are that in
sach there were several defendants, or sets of defendants, and in
each case the actual decision depended upon whether it could
properly be said (having regard to that fact) that though in
form there was but one decree, contained in one pieco of paper,
still, as a mattor of substance, there were several separate decrees.
This doctrine of separate decrees seems to have been first enun-
ciated by Sir Richard Couch in Wise v. Rajnarain Chuckerbutty (3Y,
where o similar guestion arose under the Limitation Act then
in force, and had been submitted for the opinion of the Full
Bench. In the course of his judgment the Chief Justice said-:.
# Although these persons were joined in the suit in this way, yeb
we must treat the decrec as what it must have been by law, a
decree against one person for the vent of one period, and n decree
against the other person for the rent of another ; and I think such
a decrce as this, though it is on one piece of paper, is in fact two
decrees, a separate decrec against each for the sum for which
cach is liable. When we come to apply fo that the terms of
section 20 of thelaw of limiiation, there is really no difficulty ;
the decree is to be kept in force againgt each and to he treated as
a separate decreo against each in such a case ag this as it would be
in the case of persons sued for contribution, because it isa separate
liubility, and each is lable only for his own share. 1 think that
although the decree is made in one suit, it is in realily and
substance a separate decree against each for tho portion for which
each is declared liable.” It will be noticod that nothing 1is hero
said by Sir Richard Couch as to the peril to the rest of the decree ;
and this bears out the view wo hold that peril to the decrce is not
itself the true ratio decidendi, but merely furnishes a tosh as to
whfather it can properly be said that theve are soparate decrecs
against several defendants. We have alveady remarked that

()L L. T, 4 AlL, 36. @) I L. R, 18 AN, 1,
(3) 10 B. I, R, 258.
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the facts in the cited authorities do not resemble those of the 1896
present case, Here there is but one defendant, one cause of Fiprans
action, and one decree ; for it cannot with veason be argued Sen
that in this case there was one decree, 5o far as the plaintiff’s BS{;J
claim was allowed, and another and separate decree, so far as MomAN Hov.
it failed.  Consecquently there is wanting here that which
has bpen the ground of decision in the ecited authorities where
clauge (2) has been held not to apply. Can it then be said that
clause (2) of Article 179 has been so modified by judicial decision
as to be inapplicable to the present case? Notwithstanding
a dictum to the contrary, wo should be inclined to doubt
whether it could with propriety be said that the literal terms
of the clause have been in any way modified. The more correct
view appears to us to be that, when the question has from time
to time arisen, the document containing the decree has been
so conslrued as to bring it within, or exclude it from, the
literal terms of clause (2). The result has heen reached, not by
modification of the words of the Statute, but by determining the
substantial and practical effect of the document embodying in the
form of a decrce tho decision of the Court.

Be that however as it may, it appears to us clear, that at any
rate no such interpretation has heen placed upon the clause by
the aunthorities brought to our notice, as constrains wus to exclude
the present case from its provision; and in the absence of
authority, we see no reason to depart from the plain terms of the
clause which read literally are unquestionably wide enough to
cover this case. The conclusion at which we have arrived
aceords with that of the Bombay High Court in Sakhalehand
Rikhowdas v, Velchand Gujar (1), where, on facts practically
identical with the present, it was decided that clause (2} applied.
‘We, therefore, hold that the present application for execution
comes within Article 179, clause (2) of the Limitation Act, with
the result that it is not barred by lapse of time; and we
accordingly set aside the order appea]ed from and allow tho
appellant’s application.

The appe~1 will be demeed w1th costs hme a,ud in the Courts
below.

8. O G Appeal allowed.
(1 L. L. R, 18 Bom., 203,



