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1900 shouid stafce on oath. The learned Munsif accordingly issued a
“ qjjiddu summons to Sobha Ram. When he appeared, the plaintiffs, who

are appellants here, made certain allegations of collusion against 
8m. Sobha Bam and asked to be allowed to withdraw from the refer

ence. The learned B'liinsif refused to allow them to withdraw, 
and as Sobha Ram stated that the plaintiffs had not been in 
possession of the land in dispute for 16 yeavB, and that) the defend
ants had been in posses-sion, he dismissed the suit. The decifiion 
of the Munsif was affirmed on appeal by the learned Additional 
Judge of Aligarh. Tfce plaintiffs come here in sccond appeal. 
In my judgment the Court lielow was right. In  my opinion 
when a party to a suit has made a reference oF this kind, whotlier 
it be considered to be a reference to arbitration or a refercnco to 
the oath of a. witness, s!ich as is referred to in section 9 of the 
Indian Oaths Act, 1873, he should not bo allowed arbitrarily fo 
withdraw from the reference. In this case the plaintilfs 
produced no evidence whatever to support their allegation that 
the referee had colluded witli the opposite party, I  agroo with 
what was said by Stuart, C.J,, in LeJchraj Singh Y .  Dulhma, 
Kuar (1). I  would also lefer to what is said in the caseof J?(,m 
Narain Singh v. Bahu Singh (2). For the above rea.sons T am 
of opinion tliat this appeal must fail and I  dismiss it with 
costs.

A'ppeal dismissed.
[Gf. also Banfiidhar Y. Bltal Prasad^ supm, p. l3.-~Ed.]

1906 Before Sir John Stanley, KnicjM, Chief Justice, and Ifr. Justice Rustrmjee,
Juhj 24, EAMJI MAL AXD akotheb (Dei'endants) d. CHHOTE LAL (PiAiKiiX’if) 

'  ”  . A N B BANDHU LAL ( D e f e s v a n t ).

Auf iW?, I l l  of 1877 (Indian Uegidratiuii ActJ, seoiion 1 7 MeffiRfralion--  ̂
Division of a mortcfage inlo hoo to escape rê is'iraU'on,

Sold tl\at theve is nothing in tlio Eeg-iatrsition A«t to render illegal tlid 
division of wliat was apparently ono inoi-tgago transsicbion relativo io a loan 
of B,s. 198 into two mortgages of even date oacli for lls, 99.

• Second Appeal Ko. '729 of 1905, from a decree of Babu Prag Das, Sut* 
ordinate Judge of Bareilly, dated tlie 27tli of February 1905, reversing a docreft 
of Babu Prithwi Ifatb, Munsif of Aonla-Faridpur, dated the 12t,li of Decoin» 
ber 1904,

(I) (1880) I. L, R., 4 All,, B02, (2) (1895) L l>, R., 18 46, at p. 4?.



The facts of this case are as follows :—. jgo6

The plaintiff Chliote Lai at an anction sale in executioQ of a ' 
decree held by one K a m  Narain against Bandhu Lai piiroliased a M a i ,

certain house. Subsequently to this purchase one Bansidhar sued chhots
for the sale o£ the house in satisfaction of two mortgage-deeds 
held by him. Bansidhar obtained a decree and the Iiouge was 
put up for sale. When Bansidhar applied for execution of his 
decree  ̂applioatiou was made by one Gukari Lai for notification 
o f his lien uuder two unregistered mortgage-deeds^ each for 
jRs. 99 executed on the same day by Bandhu Lai, and this 
application, though objected to by the plaintiff, was allowed.
The plaintiff then instituted the present suit, in which he prayed 
for a declaration that the two mortgage-deeds held by Gulzari 
Lai might be declared fictitious and collusive and not binding on 
the jjroperty purchased by him. The Court o f first instance 
(Munsif of Bareilly) dismissed the suit. On appeal, however, 
the Subordinate Judge held that the t'wo mortgage-deeds in suit 
formed one and the same transaction by which a sum of Es. 198 
had been borrowed by the mortgagor from the mortgagee, and 
that the transaction should have been embodied in one deed of 
the value o f .Rs. 198. I f  this had been the case, the deed would 
have required registration. On this reasoning the Court held 
that the deeds were inadmissible for want of registration, and 
accordingly allowed the appeal and decreed the plaintiff’s claim.
Against this decree the sons of Gabari Lai, who had since died, 
appealed to the High Court.

Babu JogindrQ Nath Chaudhri (for whom Babu Sarat 
Chandra Chaudhri), for the appellants.

Dr. Satish Chandra Bcmerji (for whom Babu 8ital Prasad  
Qho8e)f for the respondents.

STAK-LEy, C.J., and E ustomjee, J.— The pUiintiii respondent 
was the auction purchaser of a house. Subsequently to his 
purchase it was sold in execution of a decree enforcing a mortgage 
created by two unregistered bonds of different dates. When the 
property was put up for sale, the defendant, who had two mortgage 
bomlB of the value o f Rs. 99 each of even date (tlie 22nd of 
November 1899) applied that his lien may be proclaimed. The 
plaintiif objectedj, but his objeotioas were dismissed. He then
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brought the present suit under section 2S3 of (iho CocIg o f Civil 
Procedure. Tlie Court of first instance dismissed the suit. An 
appeal was preferred to the D istr ict  Jiidgo’s Courts aiul ̂ Ya8 decided 
by the Subordinate Judge. He held that as the two mortgago 
deeds forined portions of one and the suiTie trcinsaction by whioh 
a sum of E.S. 19S had been borro'wed by the mortgagor I'l'om  the 
mortgagee, the ti'anyaction slionhl have been embodied in one 
deed of the value of E?. 19S. Tliis would havo neccsBitiutod tino 
deed being legirtered. By thus securing the loan through two 
separate deeds ti.e defendants avoidod the espcnsca ho would 
kive had to incur uiider the Eogisfcratiou Act. Ho thoroforo licld 
that the two deeds were invalid and hence he decreed the appeal 
and the plaintiff’s claim, a w a rd in g  him costs in botli the Courts.

Before us the same point is raised in this secoud appeal  ̂and 
ifc is urged that no fraud was committed in the traiisaolio!i through 
having embodied the amount of the loan in two separate deeds 
of the value of Rs. 99 each. Wo agree with this Yiev/ of the case. 
There is nothing iti the Eegiistration Act which forbids tlie splitting 
up of a transaction in this manner. Wo th.orcforc allow thiw 
appeal and set aside th.e decrec of the lower appcliaLo Court. fSinco 
it decided this appeal on a preliminary point, wo remand it under 
sectiou 562 of the Codo of Civil Procedure for decision of tho 
uemaining [loints on their merits. Costs here and Iiitherto will 
abide the event.

A'jppeal choreedj and cause remanded.

Before Mr, Justice Sir George Knox and Mr. Juslico Ailtmm.
S H I  G O P A L  AiTD o tH iiE S  ( D e t e n d a k t b )  V. A Y E S H A  B K G A M  a k d  a k o t i i e b  

(P lA IN T IP F S ), AUD K A S I M  A L I  AND OTHERS (D S I ’KND.A.KTa).* 

Fossession-^Siiii fur possossiou lasod on ^̂ ossvssor)/ Ullo o f  'i)lamtiffs‘ 
predecessor—-JPlainti-lfs never themselves in possesnun—Cauns o f  noliotu 

M u sa in m a b  W^'azir J a u , th e  o w n e r  o f  c e r t i i iu  z a u ii iid a i 'i  p r o p c i ’ fcy, d ie d  o n  

t lie  1 8 tli o f  D e co iu h e r  1 S8 9 , l e a v in g  n o  d ir e c t  liL 'irs, A i l e v  h o i ' doaLli tlwj 

p r o p e r t y  w as ta k e n  x jo ssc ss io u  o f  l>y t lio  f o u r  n e p lio w s  o f  M uyaram iifc W a z U ' 

Ja.u ’ s dt’ ce a s e d  h u s b a n d . O n e  o f  Ib e a c  n e p b e w s , E itiliiira t, d ie d  o n  t lio  7 th  o f  

A \ ig u st  3 8 9 0 , w lie r e iip o n  th e  g h a ro  o f  w h ic h  lie  lia d  b c o u  in  p ossob 'fiiou  w as 

a p p r o p r ia t e d  b y  h is  s o n  K a s im  t o  th e  e x c lu s io n  o f  K a s im ’ s tw o  s i s t e r s  A y e s h a

*  S e c o n d  A j ip o a l  N o .  l 97  o f  1 9 0 4  f r o m  a deci ce  o f  W ,  l'\ W .  W o l la ,  Eisq. 
D i s t r i c t  J u d g e  o f  A g r a ,  d a te d  tL e  1 4 th  o f  iJeco iH bcr 1 0 0 3 , co ii f ii ’u i iu g  a, d e c re e  
o f  B a b u  B a id y a  N a t h  D a s , M u u s i f  o f  A g r a ,  d u tc d  th e  2 3 i-d o f  E e b n u ir y  1 9 0 3 ,


