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1906 “ the only person wlio can be sued in an action fo r  maliciouf 
prosecution is the person who prosecuto-. In  tins case, though 
the first defendant may have instituted Ciiminal prooeedings 
before the police, be cartaioly did not prosecute the plaintiff. He 
merely gave information to the police, and the polic8, alter 
investigation, appear to have tliouglit tit to prosecute the plaintiff, 
The first defendant is not responsible for their acts.”  W e agree 
in this st:itement of the law. The present claim is for damages 
for false imprisonment. I f  a party is not liable for damages foi 
malioious prosecution under tho oircamstances indicated above, 
it is difficult to see Iioav he could be held liable for damages foi 
false imprison menfc. We allow the appeal, set aside the decrees 
of both the lower Courts, and dismiss the suit of the plaintiff witl 
costs in all Courts.

Aiypeal decreed.
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RBVISIONAL CRIMINAL.

Before 3Ir. JusUco Sir Q-eorge Knox.
EMPEEOli V. IS H K l.*

Act No, X L F  o f  1360 (Indian Fenal CodcJ, section 4J5Q~LurJoing houso-tn.
pass iy uigld -"Int(Siltion—Htn'den ofp>'oof.^

The ticG used  was found insido the lionao o£ the complainanfc at midmgl 
andliis presence-was discovered by the wife of the complainanb crying' o; 
tliiifc a thief was taking away lier hausli. The evidence of the complainant clea 
ly showed that the accused was not there with thecoaseafc, or at the invitatio 
or for the ploiisure of the complainanfc. Held that tho accused was proper! 
convicted under section 456 of the Indian Penal Code, it bcingfor him to she 
that bis intention was under the circumHtauces innocent, SHJ Sasi v. TI,̂  
Quecti'jEm^ress (1) distinguished. Bahnalund Ram v. O-hansamram (£ 
followed.

I f  this ease one Islni -was tried by a Magistrate o f  the fir 
class for an offence under section 457 of the Indian Penal Cod 
the alleged offence being theft. The Magistrate found that tl 
lurking Iiouse-trespass by night was proved, but that the offem. 
which the accused intended to commit was probably not thef; 
The accused pleaded an alibi j the evidence as to this, hoAveve: 
■was not believed. Tho Magistrate convicted the accused undt

•'Criminal Revision No. 345 of 1906,

(1) (1806) I. L. R., 19 All., 74. (2) (1894) I. L . B., S3 Calc., m



section 456 and sentenced liira to six months’ rigoi'oiis imprison- 1906 

meut. Ishri appealed to the District Judge, who confirmed the 
conviction, but reduced the sentence to one of three months’ «. 
rigorous imprisonment. Tiie convict then applied to the High 
Court in revision, his main plea heing that the facts found b j  the 
Magistrate were not such as would support a conviction under 
section 456 of the Indian Penal Code.

Mr. A. H. G. SamiUon, for the applicant.
The Officiating Assistant Government Advocate (Mr. R. Mai- 

comson), for the Grown.
Knox-j J.—The accused, Ishri, has been convicted of an 

offence under section 456 of the Indian Penal Code. I  am asked 
to interfere in revision on the ground that the evidence for the 
prosecution does not prove that the accused was m the house with 
a criminal intent. Reliance is placed upon the case, Brij B an  
v. The Queen Empress (1 ). The present case differs from B rij 
Basi v. Queen-Umpress in one verj important point. In  the 
case quoted the offence of which the accused was convicted was 
house-trespass with intent to commit adulter}^ The husband‘was 
not called as a witness and did not appear as a witness, and the 
nfephew who was the complainant and who was living in the 
house, was also not called as a witness. In the present case the 
husband was called as a witness and gave evidence at great 
length. He was cross-examined at considerable length also, and 
throughout the croes-examination the question was never asked 
him— “ Did not Ishri come into the house with your consent 
One thing is abundantly clear from his evidence that Ishri^s pre
sence in his house, namely, the complainant^s house at midnight was 
not with the consent, or at the invitation of or for the pleasure of the 
complainant. The case is a very simple one. The accused was 
found inside the house of the complainant at midnight, and his 
presence was discovered by the wife of the complainant crying out 
that a thief was taking away her hansli. This may have been 
conjecture on her part, but wh at ever the intent was with which 
the accused entered the house, the knowledge of that intent is 
gpecially within his knowledge, and i f  that intent was an innocent 
one, it was for him to say wbat it was, even if I  do not go so far

(1) (1896) I. L, A\],, 74
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190G as the ludian Evidence Act requires me to go, as the burden of
proving it is on him. In his defence the accused set up an alihi. 
The learned counsel who appears for the accused strenuously con
tended that inasmuch as the intention was an ingredient of an. 
offence under section 456, it was for the prosecution to prove that 
the intention livas a criminal one. In other words^ if the 
ô Yner of a tovise wakes up at midnight and finds a por!5on inside the 
house and i f  he is not able to prove that he came tbore with a 
criminal intent aud that man tleuios that he came to the Iiouhĝ  
it is siill foi’ the owner to prove that that intent was a criminal 
one. I fully agree with what has been laid down, by tho Judges 
of the Calcutta High Court iu a precisely simihir case—
Icund Mam v. Ghansamram (1)—and it is not for the firnt timo 
in this Court that I  have laid down the same. The learned Judges 
gay, vide page 407;— “ "We were told that this did not prove any 
intention, though it might raise a suspicion of tho intention 
being guilty. But what is the meaning of proof as defined 
in the Evidence Act, which is the law of the land ? By 
section 3 of the Act ‘ a fact is said to be proved, whsn 
after considering the matters before it, the Court cither 
believes it to exist, or considers it'̂  existence so probable 
that a prudent man ought, under the circumstances o f 
the partic’dlar case, to act upon the s^)position that it exists/ 
That is the definition which the Legislatm'o has laid down for 
our guidance as to when a fact is said to be proved, may 
add that it is only the embodiment of a sound rule of common 
eense; and applying this definition and this ry.le o f common sense 
to this oase, we feel bound to say that a guilty intention is proved 
in this caie and that it must have been some one of those men
tioned in section 441 of the Indian Ponal Code, through it is not 
easy to say precisely which of those it was.'  ̂ The petition fails, 
and I  dismiss it.

(1) (1894} I. L. 11., 22 Calc., 391.


