
X908 PULL BENCH.
■ lv>gmt S:“- ____________

before Sir John Stanleyf "Knighi, Chief Jusiioe, Mr, Jmtiee Sanerji and Mr, 
Justice Griffin.

KUBRA JAN (PiiAisirpr) v. HAM BALE atjd at?oth:bb (Depkkbakts^ »• 
Oivil Procedure Code, sections 16, IQ ̂ Misjoinder o f  pt^rties-l^tiUi- 

fariomness—Suit ly  heir to recover projperty from oo-hiir and 
transferees from Mm-^Projperty situate în differ&it disjricts-^ 
Compromise o f  part o f  claim—Jurisdidion-
The plaintiff sued as heiress of her father to recover from her |)rother 

and from certain transferees from him her share in the property o£®her 
deceased father. The suit was hrought in the Court o? the Sufeirdinftte 
Judge of Biireilly. Part of the property claimed was situated in the Bareilly 
district and part in the district of Bara Banki in Oudh. Dnriug the course 
of the suit a cojupromise was arrived at regarding the Bareilly property 
and the suit proceeded with reference to the proper̂ iy in Oudh alone. Meld 
(1) that the plaintiff had properly impleaded her brother and the transferees 
from him as co-defendants in one suit, and (2) that, there being no fr.^d 
or improper motive alleged with reference either to the compromise or to 
the filing of the suit in the court at'Bareilly, that court was not by reason 
of the compromise divested of jurisdiction to hear and decide the ^ it  in 
respect of the property situate in ' Oudh. Sam Tlaji v, Dlmp Warain 
(1) overruled. Indar Knar v. G-ur Trasad {2), Maehar A li Khanv. Sajjad 
Susam Xhan (S'), Parlaii Kunioar v. Malmud Fatima (4), Islian Chmder 
Sazra v. Mcnmesmr Mondol (5) and Ifmdo Kumar Ĵ TasTcer v. £anomali 
Gayan (6) referred to. Qaneshi Lai v, SJiairati Singh (7) distinguished, 
Ehatija ¥. Ismail (8) followed. ^

T his was a suit brought by tlie daughter of one Bande AH to 
recover from her brother Akbar Husain and a number of other 
defendauts, transferees from him, her share in thfi property o f  her 
deceased father. This property was situate in the district M 
Bareilly, and also in the districb o f  Bara Banki in Oudh, It 
appears that Akbar Husain transferred the Bareilly property to 
the defendants No3. 2 to 8 and the Bara Banki property to persons 
from whom the defendant; respondent Ram Bali acq^uired it l)y  
virtue of a decree for pre-emption. The suit in regard to the 
Bareilly property was compromised, with the resul^ that the claim

* Second Appeal No. 941 of 1907 from a decrce of E. 0. B. Legga^o, 
District Judg-ê  of Bareilly, dated the 8th of June 1Ŝ 07, reversing a decree of 
Pitamhar Joshi, Subordinate Judge of Bareilly, dated the 26th of March 

<1900ft
(1) Weekly Notes, 1885. p. 125. (5) (1897) L L. B.. 24 Calc., 83 1 .

 ̂ (2) fisss; I. L. R., 11 All, 33. (6) ( I  0̂3) 1.1,. R . 29 Calc., 871.
(3/ (1903) I. L. S., 24 AIL, 353. (7) (189:i) I. L. R.. 16 All., 279.

(1907) L I.. R , 29 All., 267. (8J (1389; I. h. 12 Mad., 380.
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in tespe^b of that property was abandoned, and the suit proceed- i908 
ed as regards the Bara Banki property only. Jaw

The first Courfc (Subordinate Judge o f Bareilly) ’decreed the bj^j 
suit. E(u?t upon appeal the lower appellate Court (District Judge 
of Bareilly) reversed the decree and dismissed the plaintiff^s suit  ̂
holding, on the authority o f the case o f  Ra,m E aji v. Dhup  
N arain  (1) tfaat the Court’ in  Bareilly had no jurisdiction to pass 
a decree in th^'suit.

Mativi Gkulam Mujtaba, for the appellant eonteaded that 
the gait y-as not^bad for multifariousness, nor did the fact that 
the &nit had been compromised so far as it related to the Bareilly 
property deprive the Bareilly CourÊ  of jurisdiction. He relied 
on Inda Kuar v. Gur Prasad (2), MazhaT All Khan v.
Sajjad Husain Khan (S), Parlati Kunwar v. Mahmud 
Fatima (4), Khatija v. Ismail (5), and Harchandar v, Lat 
Bahadur (6).

Mr. Muhammad Ishaq Khan (with whom Munshi Jang 
Bahaaur Lai), for the respondents^ relied on Ram Raji v. Dhup 
Narain (I), Qaneshi Lai v. Khairati Singh (8) and Jhand'ii .
Mai V. Pirthi (9).

St a n l e y , G.J.—This appeal has been laid before a Full 
Bench by reason of a conflict in  the authorities upon a question 
raised in the appeal. The suit is one by the daughter of one 
Bande AH to recover from her brother Akbar Husain and a 
number o f  other defendants, transferees from him, her share 
in th% property M her deceased father. This property is situate 
i f  the d istrict,o f Bareilly and also in  the district of Bara 
Banld in Ondh. I t  appears that Akbar Husain transferred the 
Bareilly property to the defendants Nos. 2 to 8 and the Bara 
Banki property to persons from whom the defendant respondent 
Earn Bali acquired, it by virtue of a decree for pre-emption.
The suit in regard to the Bareilly property was compromised, 
with the result ̂ hat the claim in respect o f tiat property was 
abandoned, and the sait proceeded as regards the Bara Banki 
property only.

(1) Weekly J!fotes, 1885, p. 125. <5) (1889) I. L. B., 12 Mad., 380.
(2) (1888) I. L. R., 11 All., 33. (6) (1894) I. H U., 16 All,, 359.
(3) (18t)2) I. L. K., 2i Ail., 358. (7) 'Weekly Notes, 1885, p. 125. ,
(4) (1907) I. L. E., 29 All., 267. (8) (1894) I. L. B., 16 AIL, 359,

(9) Weekly Notes, 1907, 53.
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J908 'The first Court decreed the suit. Bufc upon appeal- iha 
KtTBBA Jan Lower Appellate Comb reversed the decree and dismlssdcl the 
J?AM*BAr,r suit, holding, on the authoritj of the case of Ram

Maji V. D huf JSaTdin (1) that the Court in ' Bareilly ^had 
jurisdiofcion to paas a decree in the suit.

From that decree the present appeal has'been^'preferred. 
The questions in the case are whether the ^Sait j,s bad for 
mulbifariousness and whether the Subo^dinafce Judge of Bareilly 
was justified in enterfcaimng it after the compromise the 
claim in respect of the Bareilly property.

There appears to be no doubt that under section 19 of .the 
Code of Civil Procedure th^ plaintiff was jajtified in' îii3b”Dib- 
ing the suit in the Bareilly Court unless it be that the claim was 
defective for mulfcifariousneBs. W e haVe therefore first to 
consider whether or not the suit o f the plaintiff was bad for 
this reason.

The claim of the plaintiff was to recover from her brotl^r 
her oo*heir and transferees from him her share o f the prc^erty 
o f  her father. The cause of action, as it appears to me  ̂ was 
the withholding of possession of her share, and it accrued to 
her when such posseesion was withheld. Her brother appro
priated the share of the property which belonged to her and 
any title which his transferees possess is derivedirom  him alone. 
There were not two causes of action, one against her brother 
and the other against the transferees of her brother, but a single 
cause of action, namely, the infringement of tire plaintifiVright 
by her brother, out of which the claim of the other defendafes 
arose. This view is supported by several authorities, and 
amongst others that of Indav Kuar v. Qm Prasad (2). In  
that case the plaintiff claimed the property in dispute by right 
of inheritance from his deceased mother, and impleaded in ^the 
suit several defendants, some of whom derived their title as 
mortgagees from one of the defendants. It  w a s  held that 
inasmuch aa the title of the defendant mortgagee was derired 
from defendant No. 1, his mortgagor, and stood or fell with the 
failure or success o f the plaintiff^s claim against the latter, there 
were not two causes of action, but one, namelyj the infringement

|1) Weekly Notes, 1885, p. 125. (2) (1888) I. L. S.,’ll>U.,'33.



B am  Ba m .

of Ae iplaintiff^s right by the defendant No. 1, and that ĝog 
the suit was not bad for misjoinder of causes of -action. In 'ri------- ^

' KtT’BBA JA'Ef
tfie case^of Mazhar AH Khan v. Scî jjad Eusain Khan (1)
Maakar Ali Khan came into Court claiming .a portion of the 
inlieritancs^ of a deceased Muhammadan on the allegation that 

*‘he had b j  two separate sale-deeds of two different dates
cpurchased the property from two of the heirs of the deceased 

andHh t̂ the property was withheld from him by another heir 
of lihe deceased who was in possession of some of it and by 
certain 'transferees of other portions from the said* heir. 
BotVthe^-emaining heir and* th§ transferees from him were 
made defendants. It was h§ld by my brothers Eanerji and 
Aikman that there ;Was no misjoinder of parties or causes of 
action in such a suit. A  similar question was considered by 
another Bench of this Court of which I was a member in the ease 

-^Parhati Kunwar v. Mahmud Fatima (2). In that case the 
pla^tife sued as heirs of their father to recover various portions 
of their father’s estate from the hands of different alienees.
It was held that the fact that the defendants set up different 
titles to the various portions held by them ^ould not render 
the suit bad for mulfcifarionsness. The plaintiffs had one cause of 
action, namely, the right on the death of their father to obtain 
possession of their shares of his property. In ccming to that 
conclusion we had the support of the ruling to which X have 
alluded and a! ô of two decisions of the Calcutta High Court 

^ssages out of which were quoted in the judgment. These 
cases are I  shah Ghunder y . Mameswdr Mondol (3), m^Nwndo 
Kumar Nashev v. Banomali Gayan (4). In the first of these 
two cases it was held by O^Kinealy and Hill, JJ., that in a 

s^t for ejectment against several defendants who get up various 
titles to different parts of the land claimed, there was only 
one cause of potion, not several^difctinct and separate causes of 
SiStion, In the other case the defence that the suit was bad 
for multifariousness was set up̂  the allegation of the defendants 
being that they were severally in possession of different and 
distinct pDortions of the land in dispute under different demises 
made by the first defendant and that there W'aa no community

(1) (1902) I. L. E., ;?4 All, 358. (3) (1887) I. L. R., 24 Calc., 831. '
(3) (1907) L L. B,, 29 All, 267. 4̂) (1902) x. L. B., 29 Calc., 87l.
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1908 of "interest. I  quote portion of the judgment in  fhatT'case

Ktjbea” jah' w hich appears to me to be apposite. I d, delivering "their jiidg-
». menfc Hill and Brett, J J .,  observed;— ‘‘'The cause of actiou (jf"SaJjI / / ^

“ a plaintiff sueiDg in ejectment cannot, so far as we can perceive,
be affected by the title under -which the defendani) professes 
to bold possession. It matters not to the plaintiff how the 
defendant may explain the fact that he is“ in p'ossession or seek 
to defend his possession. What concerns the plaintiff ̂ s that 
another is wrongfully in possession of what belongs to h?m, 
and that fact gives him his cause of action. If this is sO whibre 
there is but one person in posŝ ession, can there be a ^iffeKnce 
when the land is in the possession of more than one? We 
think not. It appears to us, so far as t̂ ie plaintifi's cause of 
action is concerned, that it is a matter of indifference to him 
upon what giounds the different persons in possession may 
seek to justify the wrongful detention of what is his. What̂  ̂
he is entitled to claim is the recovery of possession of his ^nd 
as a whole and not in fragments, and We think that all persons 
who oppose him in the enforcement of that right are concerned 
in his cause of action and ought accordingly to be made parties 
to a suit in which he seeks to give effect to it.̂  ̂ I  agree in 
these observations, and they seem to me to be applicable to the 
case before us. The plaintiff is claiming her share of her 
father̂ 's property. She finds her brother and transferees from 
her brother in possession. She is not under suc|i circumstajices 
obliged to bring independent actions against her brother an*  ̂
each of the transferees, but, claiming, as she does, title from 
her father, and having, as I think, only one cause of action, she 
may properly implead all the parties in possession as defendants ' 
in one suit.

We have been pressed very much with the decision 
of a Bench of this High Court in the case of Haji v. 
Dhiip Narain (1).—-In that case under circumstances very simi«j 
lar to those in the case before us Petheram, C. J., and Brodhurst, J, 
held that a similar suit was not maintainable. In that case 
the property which was claimed was situate in the Gorakhpur 
diskict and also in Oudh.' Daring the pendency of the suit

(1) Weekly Notes, 188S, p. 126.



4tiege Mas a compromise in respect of tlie Gorakhpur property, and . 
ia  consequeQce of this the learned District Judge, reversing the 'kotea J » "  
decision of the Subordinate Judge, held that the Subordinata «• 
Judge'*had acted without jurisdiction ia deciding the quesfcion 
between ,the pa:̂ fcies in regard to the property situate in  Oudh on 
the grouncl that it was an undeniable misjoinder o f  causes o f  
action which gave the Subordinate Judge apparent jurisdiction, 
iiader section 19 of tKe Code of Civil Procedure, but that in. 
pe>inf of fact he was not competent to entertain the part of'»ths 
efaim'which'^related to the property situate in Oadh, Tha 
leis:ned Judges upheld the de'o-ision o f  the District Judge upon the 
■ground stated in the judgme&i. Petheram, 0 . J., in  the course of 
his judgment s a y s “  The learned Judge was o f opinion, that 
the Court had n5 jarisdiction to decide the suit, and I  think 
i,hat he was right. When a suit is brought against A  in reapect o f 
property situate in one district and against B  in  respect o f  

‘̂ B ^erty situate in another district, I  do not think that the 
fact that there is a common root to the plaiatifi’ s claim maie® 
a single cause of action upon which he is entitled to bring 
a , &uigle suitv:; I  think therefore that the claim in respect 
■of the property in Oudh was properly the subject of a separate 
suit, and that therefore the provisidns o f  section 16 must ]>d 
applied, which s^ys that suits are to be instituted in the Court 
within the local limits of whose jurisdiction the property i& 
situate.”  The learned Judges decided that case therefor© on.

^the ground that the plaintiff had not one cause o f action on ly 
but severaKcauses o f  action in respect of the property in th® 
two districts. I  am with all respect, unable to agree wifch them 
as to this. I  think that the cas^ to which I  have referred 

4\?ere rightly^3®®^^®^> conclusively show that there
was only one cause of action and that cause of action was the 
infringement of the plaintiff’s title. I  am una,ble therefore to ' 
agree in th i^ecisipn .

Mt. IsMq Khan on behalf of the respondents also relied 
upon the case of Ganeshi Lai v. Khairati Singh (1) as supporting; 
tiis contention. That was a suit in which the plaintiff claimed to 
be  Entitled on the death of a Hindu widow to the possession #1 

(1) (1894) I. L. E., 18 AU., 279.
78
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M m  Bali*

1908 cerfcain immovable property, end brought a suit against thr|e get»
XPBBA Jaw of defendants, being persons to wbom the widow id her life

time bad by separate lalienations transferred separate portions* 
of the property claimed. It was held that the suit was btd for 
multifariousness, It will be at once noticed that̂  this was a. suit, 
not against one of the heirs of a deceased person and the-.trans
ferees from such heir, but against three sets* of tcansf^ees from 
a Hindu widow. In such> case the irransfereea, or some 
them, may have acquired a good title from theif transf eror ĵ for 
instance  ̂in the case of a sale to meet a legal necessity, whilst tO‘ 
others of the transferees no such defence might be ope^. 
facts are not identical with the f  act § in the case before us, though. 
I  think the judgment of the learned Judges does lend some 
cnpport to the argument which has been laid Before us,

j&gain, it is said that after the compromise in respect of th^ 
Bareilly property the Court ceased to have any jurisdiction to  
deal with the plaintiff's claim, that is, that though the Bareilljf^ 
Court had jurisdiction, when the plaint was filed, to deal with th® 
suit, it ceaeed to have jurisdiction when portion of the property 
claimed was withdrawn from the litigation. It seema to me thafe- 
once jurisdiction is vested in a Court, in the absence of a pro- 
Tision of law to tie contraiy, that jurisdiction will not be taken 
away by any act cf the parties, Tfcere is no allegatfen here that, 
the plaint was filed in the Bareilly Court with any intention to- 
defeat the provisions of the Code of Civil Procedure as regards 
the venue of suits for recovery of immovable property. I f  any, 
fratid of that kind had been alleged and proved, oth§r considera'^

' lions would arise. But in this case, as I  have said, no such 
suggestion has been made.

The learned Council for the respondents has not been able to>, 
point out to us any provision of law whereby jurisdiction onoe 
vested is taken away in a case of this kind, and I  am unable to 
jield to the contention which has been raised by jjjPm. I  am 
supported in this view by the ruling of a Bench of the Madras 

H  igh Court in the case of Khati'ja y, Ismadl (1)« Muttu^ 
sami Ayyar and Parker, JJ., in their judgment in. that case- 
obseryed It is not denied that the Subordinate Judg# ha<l 

(I) (1889) I. L, E„ 12 Mad., 380,
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|uris#ici^on; over the suit wlitn it was filed. As originally framed ̂  1908

it embodi ed- a claim to. a share of immovable property situated- kubba""
partly jn  Mangalore and partly in BbatkaL T ie subsequent Jiw
witJjdr^wal of the claim in regard to the property at Mangalore easĉ Baii.
on the ground tl̂ at there was a compromise entered into with the 
>defencia3its" who had itin^their possession could not, in the absence 
of a positive rule oi law, operate to take away the jurisdiction 
"which Lad once vested,^udless the compromise was shown to 
iaV3 Seen otherwise than bond fide and a mere contrivance "̂ to 
deffeat f»i a fraud upon the policy of the rule of procedure as to 
loca^juri.ijdiefcion ”  ' • ^

For these reasons I  would allow the appeal, set aside the 
decree of the lower appellate Court and remand the appeal to 
that Court for determination on the merits.

3 B a n e e j i, J.—I am entirely of the same opinion. The deci
sion of this Court in Earn Baji v. DJiup Narain (1) no doubt; 
eup^rts. the view of the learned Judge, but with great respect to 
the' learned Judges of this Court who decided that case, I am 
unable to agree with them. That decifcion is based on the consi-

against the provisions of seotion 
16 of the Code of Civil Frocedurei. ; T learned Judges were o£ 
opinion that a single suit could not be bfbught against thei diffe
rent transferees of the property, and that there was a misjoinder 
o f  causes of action. For the reasons stated by the learned Chief 
Justice I  am unable to hold that there were different causes of 
action which had been pined together in the same suit. The 
plaintifp’s caus® of action was the infringement of her title by a 
single persoD, and, as the titles of the other defendants were 
derived from the person who iufringed the plaintifftitle, there 

a single cause of action against the difierent defendants.
This view has been held in the numerous cases to which the 
learned Chief Justice has referred, and it is unnecessary for me 
to cite them\gain. The plaintiff was therefore competent to 
mainta in a s ^ le  suit both against the transferor and his trans
ferees. Under section 19 of the Code of Civil Procedure thp̂
Court in which a part oi the property was situate had jVisdictib^  ̂
ta fiatertaxn the suit. The Court at Bareilly in this câ e hsd'

(1) WeoMy Notes, 188S, p. 125,

VOIi. X X X .]  AliLAHABAB SEEIES, 5 6 7



1908 ■ %therefore jurisdicfcioa over the suit and rightly enterfiiu^d ife 
—guBBA ^hen it was insfcitafced. The fact that a porfcioa of the clai m was

Jak •withdrawn coaid not, in the absence of fraud, oust a Cou jct of
Eam̂ Bah, jurisdiction. I f the withdrawal was the rejult of an inoentioa

to defeat the provisions of the law and to cmfep jurisd iction on 
a Court which would ofchecwiss have ng jarisdiction thr.t would ̂  
he a different matter. But; as in the prese/.t'case there is no sag- 
gesliion of fraud, the mere facb of a porbion of the olaim^being 
ah-5,ndoaed hy a comjpromise could not, in t&e absence of-any 
statutory provision; divest the Court of the jurisdiction. wBieh 
was vested in it by law. I  am net aware of any such '^rovAion 
and the learned coiinsel has rei êrred us to none. For these 
reasons I  concur in the order proposed by the learned Chief 
Justice.

Geipjstit, J.—I  concur with the learned Chief Justice in the 
order proposed by him.

B y  t h e  CotJRT.— The order of the Gourfc is that t h e .

be allowed, the decree of the learned District Judge be set aade 
and the appeal be remanded to him. under section 562 of the 
Code of Civil Procedure with direcbiong that it he reinstated in 
the file of pending appeals in its original number aind ba disposed 
of on the merits, regard baing had to the observations wMcIi 
have been made by us in our judgments. W e direct that the 
costs of this appeal and the costs heretofore incurred do abide 
the event.

A;ppeal decreed and cause re wbanded<> ■
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190S APPELLATE CRIMINAL.
10.

b e f o r e  M r . Justice ^icliat'da m i  M r , J usHcb K d ra m a i JSusaitt. 

EMPEROR «. BHAaWAN DIN ATO ANOWhbb. «
Act No. XL V 0/ I 86O [Indian J?eual Code), sections 302,304i, 325, 328 md  329— 

AAmhiuh-aiion o f dJiatura fo r  Iĥ  ̂ nirj^ose o f  f m i l r o b b e r y - ^ J ^ e a i h  
o f  person to v)Mm dhaturci is so aS,m,inufer$i'^OJfenot wwder^ 
causing griew'tis ImrL
"Where, for the purpose o£ facilitating robljery, dhatura was adSainistarei, 

by two persons to certa.iii travellers, in conseq[ueiioe of which one of tha 
tj.-avellcrs died and others wex-e made seriously ill, it was held that in respecfc

* Criminal Appeal No, 350 of 1908 against an order Of S, B. Daniels, Saŝ * 
. sions Judge of Cawnpore, dated the 27th of March 190S, "


