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i Before Mr. Justice Aikman.
MAFRADEO PRASAD (DerzspAxT) v. GORAKH PRASAD (PrirNrrve)
Act No, VII of 1870 (Court Fees Act), scetion ¥, iz ; schedule I, article 1w
o Ceurt fee — Decree " for redempion of mortgage — Appeal on the main
guonad Eut potling was due wnder the mortgage.

Held that in the case of an appeal from s decree allowing s defendant
mortgagor to vedeem the morigsge on payment of « sum named thersin
based upon the ground that r1he emortgage debt hag Deen satisfied out of the
usufruct of the prcper‘ty joortgaged and nothing whotever was dus fiom
him thegproper ‘cowrt fee payable was an ad valorem foe upon the total
amesnt of the deeree under appesl. NepalRai v. Debi Prased (1) and
Refeq:ence ynder Coyrt Feee Act, 1870, (2) fcllowed,

TI—IIS was reference made by the Taxing Officer to the Tax_r
ing Judcre mmer seetion 5 of Lhe Cetirt Fees Ach, A memoran-

dum of appeal having heen presented for a stamp report, the
Stamp Reporter made’the following report :—

“This appeal has arisen out of a suit for foreclosure. The .

principal money expressed to be secured by the instrument of
mortgage was Rs. 6,000, The defendant pleaded imier alia,
that the mortgage debt had been paid off from the usufruet of the
property, and that only 4 annas and not a 5 anna 4 pie share
had been mortgaged.

“Upon the trial of the suit the lower Courb ‘passed a decree
in plammﬁ’s favour subject to defendant’s right of redemption on

payment of Rs. 8,661 within six months from the date of the
decree, and failing thai, the entire property mortgaged, namely,

5 annas 4 pies was to be foreclosed and the defendant’s right of
redeﬂlptlon extinguished,

“ The defendaht apeals to this Hon'ble Court and has pald“

court fees on the principal mortgage money.

“ Having regard to the rulings of Nepal Rat v. Debi Prasad.

(1),and Eeference wader Court Fecs det, 1570 (2), and to the
grounds raised in the remorandum of apjeal, it appears that the
value of the snbject-masber in dispute in appeal for the purposes
of court fees is *Rs. 8,604, the amount found to be payable under
thé mortgage in dispute, and Re, 323 costs, tobal Rs, 8,937, As
to costs, a di«inct ground having bee:: taken in the memoran-
dum of appe‘h, an addivional court fo» is payable therean (mde

» Stamp Report in Firsh Appeal No, 155 of 1908. :
- (1) (1905) L.L, By, 27 AlL,"447: - (8) (19053 L L. R., 29 Mad, 867,
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1908 Woekly Notes, 1901, p. 21). This being so, a fee of Ks. 43518
Mamansg  Payeble. Rs. 315 having been paid, there is therefors a defi~
Prasad  ciency of Rs. 120 to be made good by the defendant appellaps
Goxaxa  for this Court.” ‘ o
Prasao, This report having come before Banerji, J,, as a Judge re-
celving applications, he made the following order :—-

“ Mr, Surendra Nath Sen objec:s t6 the office report. Lay
hefore the Taxing officer.”

The Taxing officer on the 3rd of A \’Iay 1908 made the“follgw-
ing reference to the Taxing Judge :—

¢ T have the honour to refer for decision under the prowsmus
of section 5 of the Court Fees Agt the following question:—

“The plaintiffs sued for foreclosure. The Court of first
instance gave him a decree subject to the defendant’s right to
redeem on the payment of Rs. 8,987 within six months,

“ This sum of Rs. 8,987 is made up of Rs. 6,000, the ongmal
sum secured, Rs, 2,664 1ntere=t and Rs, 323 costs,

“ The defendanb mortgagor appeals. His plea in appeal is
that the sum gecured has been satisfied out of the usufruct., He
stamps his appeal under the Court Fees Act; section 7 (ix), with
reference to Rs. 6,000, the amount secured by the mortgage, The
office reports that the appeal should be stamped ad valorem on.
Rs. 8,987 according to artiele I of the first schedule to the same
Act. Four rulings have been cited. One of these, which was
delivered by the present Chief Justice, is reported in I. L R
27 All, at page 447.

“ l‘}ns ruling was agreed with by.a Divisional Bench of the
Madras High Court in case reported in I, I.. R., 29 Mad., at p.
867, In the Allahabad case the plaintiffs had sued for redemp-
tion. They obtained a decree subject to the payment .of
Rs. 1,5565-14-0. They considered that they -were entitled to
rederaption on the payment of the sum smaller by Rs, 288-11-0
than Rs, 1,655-14-0. It was held that the appeal should be
stamped ad valorem on Rs. 288-11-0,

“In the case for decision now the defendant’s prayer in
appeal is that he is entitled to redeem without making any pay-
ment, that is to say, he is entitled to redemption on the payment
of & sum less by Ra. 8,987 than the sum decreed by the Court of
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ﬂr;‘t instince. On the principal laid down in the above ruling,
I think the report of the office is correct.

“ Two rulings have been quoted by the learned <ounsel for
the appéllant. Oneis a case decided by Sir John Edge, 1eported
in LI.R, 13 All, 94, The ruling in this case has been dissent-
ed from ih,the two cases quoted above. But as far as the
present mattgr goes, I do mot think that it is oppozed to the view
of the office. Sir John Edge limited his rulings to appeals in
Whioh 1% was impossible to value the subject-matter,e. g., an
appeal askmg for redemption subject to the payment ofan
unknown smount. In the present appeal the right to redeem is
not cofitested, and the amount the appellant seeks to avoid pay-
ing is a definite sum. The remarks in the last paragraph of the
judgment appear to m8 to deal with a case like the present, and
to fully support the view that the appellant should be required o
pay on Rs. 8,987.

¢ The second ruling referred to on behalf of the appellant is
reportbl in I. L. R., 10 Bom. at page 41.

“T see, however, from the report of the Taxing officer in that
case that the appeals there in question ‘re-opened the whols
question of mortgage,”

« This the presentappeal does not do. Therefore I donof
think it applies,to the present case.”

The following order was passed by Aikman, J :— .

I agree with the judgment of the learned Chief Justice in
Nepxl Rat v. Debi Prasad (1), whieh isagainst the appellant’s
contention, In my opinion the view expressed by the Taxing
officer is right,

Before Sir John Stanley, Enight, Chief Justice, and My. Justice Banerfi,
DHARAM EUNWAR (PrAinTrirr) v. BALWANT SINGH (Dewzypixt), @
Act No. I of 1872 ( Indian Bvidence dot ), section 115— Estoppel—~Adoption
— Suit by adoptive mother to sof aside an adoption mede Ly her,

In a suib to got aside an adoption brought by the adoptive mother against
her adopted son it was found that the plaintiff had represented that she had
authority to adopt, and this representation was acted on by the defendant;
that the ceremony of adoption was carried out on the faith of thie represen-

tation ; that the marriage of the defendsnt was likewise on the strength of

* First Appeal No, 98 of 1906, from a decres of Nihal Cha.ndm, Bubor

dma.be Judge of Saharanpur, duted the 26th of February 1906,
(1) {1905) L L, R., 27 AlL, 447.
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