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Before Mr, Justice Aikman and Mr. Justics Grifin,
HAZART MAL (Dersvpant) v, BHAWANT RAM AND ANOTEER (YTATNTIFZS)
© aNp PANNA LAL AND avorEsR (DEFENDANTS) #
Civil Procedure Code, section 34 —Non-jotnder of parties—0bjection nof taken
at the earlicst opporiunity ~Limitation.

Anobjection as to the non-joinder of parties allegad $2 be nocossary
ought to be raised by the defendant at the earliost opportumty 3 where this
is not dono and the parties omitted are in cohsequencs, not pdded until after
the expiry of the period of limitation for a suit agiinst them, the defendant
will not be permitted to "take advantage of the bar of limitation, «

Pateshri Partap Neorain Singh v. Rudra Nerain 8ingh (1) and Guruva yya
Gotla v. Datlatraye Anant (2) followed, Shomrathi Singh v. Kzsh}u—#’ramd
(8)distinguished, . -

TaE facts which gave riss to this appeal are as follows ;wm

The plaintiffs, Bhawani Ram and Jawahir Lal brought the
suit on the allegation that they with one Rakhab Das were pro-
prietors of a banking and commission firm at Secundrabad, and
that Hazari Mal, the pnnmpal defendant, was indebted to the
firm, Rakhab Das did not join in the suit, and was made a pro
Jformd defondant. The suit was filed on the IBth of August
1908. - The defendant Hazari Mal filed a written statement on
the 5th of September 1906, In that he took no objectionto want
of parties. Upwards of six months afterwards, namely on the
20th of March 1907, he took objection to the effect that the two
minor sons of Rakhab Das ought to have been jeined as parties to
the suit and that in their absence the suit could not proceed.
Thereon the plaintiffs, in order to remove this objection, though
not admitting that the minors were necessary- parties, dpplied
for their names to be added, and this was done. Objection was
then taken that the suit could not be maintained, as it was barred
against the added defendants at the time their names wers
brought upon the record. The Court of first instance, relying on
the decision in Shamrathi Singh v, Kishan Prasad (3), held that
the minors were necessary parties, and as they were not joined as
pro formd defendants until after the period of dimitation for the
suit, it could not be maintained. Accordingly that Court dismiSsed
the suit, On appeal the Additional District Judge, af’aer

¥ First Appeal No. 19 of 1908, from an order of Muhammad A.hmud
“Khan, Additional Judge of Meerut, dated tho 16th of December 1907,
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{9 (1907) L L R.,H29 All, 811,
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referring o certain rulings, allowed the appeal and remanded thé
case for deciston on the merits. Againstthis order of remand
the, defendant Hazari Mal appealed to the High Court,

Babu Surendra Nath Sew, for the appellant.

Babu Durga Charan Banerji, for the respondents.

ArgyaN and GRIFPIN, JJ.—This is an appeal from an order
of remand. Whe plaintiffi Bhawani Ram and Jawahir Lal
brought the suit on the allepation that they with one Rakhab
Das were proprietors of a banking and commission firm at
Secut lrabad, and, that Hazari Mal, the principal defendant, was
indebted to,the firm. Rakhab Das did not join in the suit, and
was made a pro formd defendanf. =~ The suit was filed on the
16th of August 1906. The defendant Hazari Mal filed a written
statement on the 5th of September 1906, Inthat he took no ob-
jection to want of parties. Upwards of six months afterwards,
namely, on the 20th of March 1907, he took objection to the
effect that the two minor sons of Ralkhab Das ought to have
been joined as parties to the suit and thab in their absence the
suit could not proceed, Thereon the plaintiffs in order to
remove this objection, though not admitting that the minors
were necessary parties, applied for their names to be added, and
this was done. Objection was then taken that the suit eould
not be maintained as it was barred against the added defendants
at the time their names were brought upon the record. The
Court of first instance, relying on the decision in Shamrathi Singh
v. Kishan Prasad (1), held that the minors were necessary
parties, and as they were not joined as pro formd defendants
until afer the period of limitation for the suit, it could not be
maintained, Accordingly he dismissed the suit, On appeal
the 4dditional District Judge, after referring to certain rulings,
allowed the appeal and sent back the case for decision on the

 merits, The principal defendant Hazari Mal appeals from that
order of remand® In our opinion this case is distinguishable
from that relied on by the learned Muusif, The facts resemble
‘more those of a case referred to in the ruling Shamrathi Singh v,
Kisham Prasad, namely, the case of Pateshri Partap Narain
Smgk v. Rudra Nurain Singh (2). In this case the oblecbmn
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1008 - t6 want of parties was clearly not taken at the earliegh pos-
“iramr Sible opportunity. The defendant belongs to the same caste
Max and resides in the same place as the plaintiffs, and must,be
BH;;*ENI - deemed to have known of the existence of the sons of Rakhab
Rax. . Das. Had he taken objection in his written statement, the case
would have been different ; but then, had he done so, the plaintiff
could at once, within the period of lnnlt'a,tmn7 hove added the
names of the minors. The defendant waited until a suit with
the minors as defendants was barred by limitation and then
took pbjection. In the case Pateshri Parlap Nurain Sipgh v,
‘Rudra Norain Singh the learned Judges cited with approval
a passage from a judgment 6% the Bombay High Court in the
case Guruvayys Gouds v. Dattotraye Amant (1), where it
is said ;—~ We must hold that the bar of limitation was not
es‘ablished, as the defendant’s objection to non-joinder of parties
having been taken at a late stage of the suit may be disregard-
ed”” We think that the Court of first instance ought, not to
have entertained the objection having regard to the provisions
of section 84 of the Code of Civil Procedure, On the grounds
stated above we uphold the decision of the Court below and
dismiss the appeal with costs.

Appeal dismissed,
1908, APPELLATE CRIMINAL.

July 8.

Before Mr. Justice Richards and My, Justice Karamat Husain -
"EMPEROR v. KHEORAJ AND OTHERS- # o
det No. I of 1872 (Indian Bvidence Act ), section 30--Confession—dJoint trigle—
Plea of the guilty by one of the aceused—~Use of confession agatnst the
pest—~Criminal Procedure Code, sections 271, 342,

Where an acensed person has pleaded guilty and the Court is. prepared to .
convict on that plea, it is contrary to the spirit of the law to postpone_ the
conviction so that the pdrson who has pleaded guiltyrmay technically be said
to be tried jointly for the same offence with other co-ncensed and any states
ment in the nature of & confession that he may make used against them, *
Queen Bmpress v. Paltna (2) followed,

Tae facts of this case are as follows (—
»+ Sixteen persons were put on their trial on a charge of dacoity.

Of these one Chldda., who had previously made a confession;

* Gnmmnl Appeal No, 522 of 1908 against an order of Bai Baijnath,
Addjtional Sessions Judge of Moradabad, dated the 2Lst May 1908,

(1) (1903) I. L. R,, 28 Bom, 11. (h) (1500) . L, R., 23 All, 53,



