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that the Salal is joint property. No evidence is'given to contua~
dict thiat of Raghunath Prasad and Kalka Prasad as to the
persons amongsh whom the share of Partab Mal in the Sarai
is distgibuted. ‘

It was argued by Mr. Ro:s, on behalf of the defendants, that
the fair conclysion to be drawn from the evidence was that Ma-
haraj Bahaduy was either uot born in 1872, or was then of such
tender years that he could ot have drawn up the first pedigree,
as deposed to by Kalka Prasad. No doubt there is much force

4n this argament, but, even if it prevailed, there remains the

second pedigzee, that of 1892, corrohorated ss it has been in the
manner pointed out.

Their Lordships think that it is impossible to put aside all
this evidence, as was done by the Court of the Judicial Commis-
sioner, They are, therefore, of opinion that the conclusion at
which the Subordinate Judge arrived is that to which the evi-
dence properly admissible, on the whole, most reasonably leads,
and that the decision of the former tribunal was erromeous and
that its decrees should therefore be reversed with costs, and this
appeal allowed. They will humbly advise His Majesty accord-
ingly. The respondents must pay the costs of the appeal.

Appeal allowed,

Solicitors for the appellants .——Young, Jackson, Beard and
King.

" Solicitors fur the 1st and 2nd respondents :—T. L. Wilson
& Cor '
‘ J. V. W.

GAYA PRASAD (PrAINTIFT) 7. BHAGAT SINGH (DEFENDANT.) ®

{On appeal from the Court of the Judicial Commissioner of Oudh.]
Malcious prosecution —Information given fto police—Prosacution by police

after investigation—Adequitial of accused — Liakility of tnforment where

information £8 found to be falsg-—" Prosecutor * tn criminal case--Malios

—Oriminal Pregedure Code, section 495,

It is not & principlo of universal application that if the police or Magis-
trate act on information given by a private individual without a formal com«
plaint or application for process the Crown and not the individual becomes
the prosecutor.

Prégent :~-Lord Roperrsox, Lord : Apginson, Lord LoLriNsg, Bir Anpuew
SooprE, and Sir ARTHUR WILEON.
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~ Narosinga Row v. Muthaye Pillei (1) distinguished,

The answer to the question who is the “ prosecutor’” must depend upon
the whole circnmstances of the case. The mere sebting the law in motion is
not the criterion ; the condact of the complainant before and after making the
charge must also be taken into consideration, Nor is it emough to sy the
prosocution was instituted and conducted by the police; that is againa
question of fact. Theoretically all prosecutions are conducted, in the name
and in behalf of the Crown, but in practice this duty is often left in the hands
of the person immedistely aggrieved by the offence, who, pro’hac vics, repre-
gents the Crown. In India under section 495 of the Criminal Procedire Code

{Act ¥ of 1898) & private person may be allowed o conduct a prosecution,

and “any person conducting it may do so personally or- by pleader ?; and
whaere it is permitted this is obviously an element to be taken-into comsi
daration in judging who is the prosacutor and what are his mesns of infor.
mation and motives.

The foundation of the action for malicious prcsecution is malice, which
may be shown at any time in the course of the inquiry.

Fitzjohn v. Mackinder (2) referred to.

Where the defendants, though their names did not appear on the face of
the proceedings, sxcept as witnesses, were directly respomsible for a charge
of rioting being made against the plaintiff, had produced false witnesses to
support the charge at the investigation by the police ; had taken the prinei-
pal part in the conduck of the csse before the police and in the Magistrate’s -
Court ; had instrueted the counssl who appeared £ar the prosecution at the trial
that the plaintiff # had joined the viot,” and had dome all they could to pro-
cure the conviction of the plaintiff, who was acquittied, being found not to
have been present at the rioting.

Held that they were rightly found liable for dainagés in an action for
malicious prosecution,

AprpEAL from a decree (14th December 1905) of the Court
of the Judicial Commissioner of Oudh, which reversed a decree
(318t July 1905) of the Subordinate Judge of Bahraich, who had

~decreed the appellant’s suit.

The principal question for determination in th's appeal was

~whether on the facts found, the respondents were liable in law

to an action for damages for malicious prosecution.

The facts were as follows:~Between the two villages of
Shukulpurwa in the Kapurthala estate and Keora in the Rampur
Mathura estate the river Ghoora flowsd, The respondont
Sardar Bhagat Singh was the munsarim, and the respondent
Imam-ud-din Shah was the kanungo of the Boundi division of

- the. Kapurthala estate in which the village of Shukulpurwa was

(1) (1902) L L. R, 26 Mad, 362,

'2) (1861) A o B. N. §,, 505
. 1533, 531).
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situate. - The appellant in 1902 was na.lb or manager of the -

Rampur Mathura estate.

On 28th October 1902 Imam-ud-din Shah repo1Led to the
Tnspector of Police at Boundi that on that day 700 or 800 men
of the Kampur Mathura estate had entered the village of
Shukulpurwa, cut and carried away the crops on certain lands,
and stolen other erops and property belonging to the tenants,

On_29th October the Tnspector made an order for Bhagat
Singh tolinquire and report. On 30th October 1902 Bhagat

" Singh submitted a report upon which orders were passed thab
proceedilgs should be taken under section 145 of the Code of
Criminal Procedure. <

On 2nd November 1902 an application was made on behalf
of the Kapurthala estate under section 107 of the Criminal
Procedare Code to the Deputy Collector of Bahraich who sent
the application for inquiry by the Inspector of Police at Fakhr-

ur. Lertain persons who were named in the petition were
charged, and the appellant’s name was not mentioned. Before
the police Bhagat Singh and Imam-ud-din conducted the prose-
cution. They then procured evidence that a riot was committed
and that the appellant had personally taken part in the riot.
By producing this evidence they induced the Imnspector of
Police to send the appellant and the other accused persons for
trial before the Deputy Collector of Bahraich. The prosecu-
tion was conducted by a barrister instructed by Bhagat Singh
and I1mam-ud-din Shah, and pressed under their instructions
against the appellant. These proceedings came to an end by
an order made by the Magistrate on 15th July 1903, acquitting
the appellaut and all the other accused persons, and express-
ing the opinion that the charges had been concocted by the res-
pondents.

On the 14th July 1904 the appellant brought the suit ont of
which this appesl arose against Bhagat Singh and Imam-ud-

di Shah claiming damages Rs. 7,000 from them for mal'icious'

prosecutlon
The defence was that the defendants did not mshtu’oe any
_criminal prosecution, but were merely witnesses for the prose=

cution : that as witnesses thev .were iustified in making the .
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statements they did in the Criminal Court, and no suit could
legally be brought against them ; and that the prosecution was
not malicious nor without reasonable and Probable cuse, mnor
did it arise from any illegitimate motive. h

The most material issue was the first ¢ was any ,report made
to the police, or any complaint lodged by the defendants against
the plaintiff, and did the defendants or either of them prosecute
him on the charge of riot? ? Others raised the question ofSvhether
there was malice, or want of reasonable and probable cause.

On the evidence the Subordinate J udge held thab ’hhere was
no doubt as to the two defend<nts being the chief cause of the
plaintiff’s having been accused of rioting ; and although their
nawmes did not appear on the face of the criminal proceedings,
yet they were in fact the prosecutors, and had concocted and
fabricated false evidence to get the plaintiff charged with
rioting; that there was no reasomable and probable cause for
the prosecution and that the defondants hal acted malici wusly.
A decree was accordingly made in favour of the plaintiff, for
Rs. 6,082-8 and costs of the suis,

On appeal by the defendants to the Judicial Commissioner
of Oudh that Court (W. F. Werws, 2ad Additional Judicial
Commissioner) held, on the authority of the cases™of Narasings
Row v. Muithaye lelm (1), and Dudhnath Kondu v. Mathura
Prasad (2) that no one bus a person who has made a formal
complaint or application for process to a Court <ould be suéd for
damages for malicious prosecution, and in the result he dismissed
the suit, but without costs, The material portion of his judgment
was a8 follows :—

“It has been urged in this Court thit the prosecution was a police pro-
secution, and that though the defendants may have been in Courg nssisﬁing
connsel, and though some of his fees may have been paid throagh them s yot the'
fees wero paid actually by the estate and the defendants were merely acting
under tho instructions of the superior officers in the estu.te whlch therefore,
must be considered to be the real prosecutor, n

“Now it isadwmitted that no formal. complaint was made ‘toa Cc;urt

against the plaintiff, and it is alleged that he was sent for trisl undor section

147, Indian Penal Code, on information given to the pohce by the defendants, -

who produced evidence before the police and took an active parsin the case
by instrueting Counsel in the Courts,

(1) (1902) L L. R, 26 Msd, 362, (2) (1902 I L. R, 24, Al 8y
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«The first question to tho comsidered is, whether, if this allegation be
true, the defend:nts are liable in this action,

“ The learned counsel for the defendants has relied greatly on the case of
Narasinga Kow v, Muﬂmya Pillaz (1Y, in which it was held that the only person
who call be sued .in an action for malicious prosecution is the person who
prosecntes. The defendant in that case gave information to the police of
an offence cognizable by them, aud the police after investigation thought &t
to prosecute and <he plaintiff was acquitted. It was held that, though the
defondant may have instituted the criminal proceedings before the police, ho
cerbainly qid not prosecute the plaintiff and was not responsible for the act

of the police. The learned Judges appear to have followed another unreported -

decision of -the saho Court, It does not appear from the decision repirbed
if the dgfen’ant in that case brought witnesses before the police or if he
afterwards took an active part in the cozlact of the case.

¢ The learned counsel for the defendants has relied also on the case of
Rai Jang Bakadur v. Rai Gudor Sakes (2). In that case the plintiffs were
said to have been prosecufed in the Criminal Courts im consequence of infor
mabign given to the police, Itdoes nobt appear definitely 1f the police sent
the accused up for trial, but it is clear that in addition to the information
given to the police a complaint was filed in the Criminal Courts by two of
the defendants’ servants, which did not occur in the present case;and this
would have probably prevented the learned Judgesadopting the view of the
Madras High Court, even if the plaintiff was sent up to trial by the police.
They held that the defendant having admittedly paid the costs of the pro-
gecution, must be held liablo;and the learned counsel for the defendants has
therefore argued that the Maharajs of Kapurthala, and not his clients should
be held liable, I should not however be disposed toaccept this view in the
present case, having regard to its peculisr circumetances, which differ entirely
from those of Rai Jang Bahkadur v. Rai Gudor Sahaei,

« 1 was also veferred to the case of Dudknath Kandu v. Metbura Prased
(8). Ia that case the plaintiff was prosecuted by & Magistrate on information
given by the defendant, who had, however, not mentioncd him in the formal
complainf, Hero too, it doas not appear what part the defen Imt took in the
subsequent proceedings.

" & In the case of Muse Yalhiub HMody v. Mamlal Ajzimz 4), thc defen-
dant had started the prosecution by a complsint kaid in court; proccedings
were taken by Government forextradition, and the plea was set up that the
defendant was not liable in vespect of those proceedings because of the netion
of Government. This plea was overruled, as the defendant had actually cone
ducted thé case fo. extradition ; snd  moreover he had clearly started the
prei Jecution by a formal complain, TYn thet judgment there is a.referemce
to the caseof Fitzjokn v, Mackinder (5), in which it was held that s person
was responsible for starting or continuing a prosecution even when he had
been ordered by a Court to prosecute Butin that case the Court order wan

w (1902) I. L. R., 26 Mad,, 362. (8) (1902) L L. R, 24 AlL 317.

(2) (1897) 1 C. W. N, 537. . (4) (1904) L. L. R., 5 ® Bom., 868,
(5) (1861) 9 C. B. §. 8., 605 : 30 L, J. C, P. 156
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the resultof perjury on the part of the defendant himself, No suthdrity has
been quoted to me which really confiicts with the view takea by th.e ¥adras
High Court, and the Allahabad decision to some extent supports their view.

« The principle followed appears to be this, If the police or magis-
tracy decide to act on informetion given by a private individual withouta
formal complaint or application for process, the Crown becomes the prosecu-
tor and not the individual, It may be said that if any pérsom is aggrieved
thereby, his remedy would lie in a prosecution under saction 162 of the
Penal Code, or for perjury, both of which would require sanction under
section 195 of the Criminal Procedure Code, and so there Tan be mo
action against the individual for malicious prosecution. But a false charge
mads in 2 complaint would be punishable under sectlon 211, Peral Code, and
prosecution in respect of it would also require sanctiou under seﬂiog 185, Cri-
minal Procedure Code, yet it woul{},}zl?doubtedly afford a ground for an action
for malicious proseculion, It is difficult to see why a person who has
had to defend himself against a serious false chafge which has been set on
_foot by another, should have a civil remedy when the charge is made in one
way and not when the charge ia made in another way. In a country where
the police have a doubtful reputation, deserved or not, it seems unreasonable
that a msn should be abla to secure himself againsta civil nctiopx\x simply
becauss his charge is supported by the smprimafur of & police officer, to
who‘m he may have givena gratification. But althoughI entertain theso
doubts, I hesitate to differ from the views of several of the learned Judges
of the Madrag and Allahabad High Courts, whoappear to hold that in order
o afford ground for an action for malicious prosscution there must be some
formal complaint or application for process to a Court,

“1tis contended that the defendants adduced evidenge before the police,
But if the fact that the police took up the case affords any privilege to the
defendants in respect of the information they gave, it would also, I think,
protect them in the matter of the production of evidemes, In the Madras
case I can hardly doubt that the eomplainant gave assistance to the” police
in the matier of procuring evidence,

* 1t is further urged that the defendsnts having assisted counnel for the
prosecution in Court makes them liable as prosecutors, But I am unable
to sccept this view. The case was one of considerable importance to the
Kapurthala estate snd the subordinate officials who were acquainted, with
the sircumstances, would naturally be directed to look after the case, and seg
thatiwhat was necessary was elicited from the witnesses, Ifno liability
attachos to the defendants from the information said to have been given to
the police, I do not think sny would, under tte cxrcumsfances sttach from
what they did subsequently in Court, W

“ Holding the view set forth above, I donot think it .necessary to enter
into details of the facts and determine whether or not . the police acted on
information given by the defendants and whether the charge of notmg wa.u
falde or not, ,

“ Bat 1 may say that having studied the dooumcntury evidence to which
my attention was drawn and read imost of the_voluminous oral evidence
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recorded by the Subordinate Judge, I am disposed to believe that the Sub. -
Inspector did institute » charge under section 147, at the iustigation of
Bhagat Singh and not of his own motiod ; that the charge wos found false by
the Magiatrate who tried'the case ;and that the evidence on the record pro.
duced bythe defendants is not such as to incline me to belicve it to have
been proved. The evidence of Bhagat Singh was anything but straightfor-
ward, -

¢ Under these cxrcumsbances, though I must allow the appeal on the Jegal
grounds sat forth above I consider that the parties should pay their own
costs, ? ~

From that decision special leave to appeal was granted to the .

appellant by two “Judges of the Judicial Commissioner’s Court
(L.G. Evars and E. CaaMIER) undersection 595, clause (¢) of the
Civil Procedure Code, on the groihd of the importance of the

question of law raised, and on the ground that the question of

law had been wrongly decided, and that the decision was oppos-
ed to-the ruling of the Bombay High Couwrt in Musa Yakub
Mody v. Manilal Ajitrai (1).

On <this appeal, which was heard ex parte, De Gruyther,
E. C,and 8. A Kyfin for the appellant contended that the
finding of law by the appellate Court that no action would le
for damages for malicious prosecution against any person who
has not made a formal complaint for process toa Court was
erroneous, The Court came to that inding on the authority of
the cases of Narasinga Row v. Muthaya Pillui (2) ; and Dudh-

nath Kondw v. Mathura Prasad (3), which he considered he

was bound to follow, though his real opinion of the facts of the
caso (see the conclusion of his judgment) was substantially the
same as that of the Subordinate Judge, who said that there was
no doubt as to the two defendants being the ohief cause of the
appellant’s having been accused of rioting,” and that, although
their names did not appear on the face of the proceedings, yet
they were in fact the prosecutors and had concocted and fabri-
cated false evidence to get the appellant charged with that
oﬂ'guce. Tt was submitted that the liability of the defendants in
each case should be determined on the facts. Where, as here,
the defendants not only gave false information to the police ons
“which the charge under section 147 of the Penal Code was made

against the appellant, but took an active partia the conduct of )

(1) (1904) L. I, R, 29 Bom,, 868.-  (2) (1902) L. L. B,, 26 Mad,, 362,
) (1:861) 9 C, B, N, S, 506, 23.
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the proceedings in tlie courts and instructed counsel to press the
charge againet him, all the time knowing that the ﬂppellaut was
innocent, they should nct be allowed to evade re= ponsibility
merely because they did nob initiate the complaint in court.
Reference was made to Fitzjohn v. Mackinder (1) ; Criminal
Procedure Code (Act V of 1898), section 4 as'to the definition of
“ gognizable offence,”” section 145 as-to disputes likely to causé a
breach of the peace, section 156 as to-the investigation by police
officeis of a “ cognizahle offence, ” schedule IT “offence uhder s c-
tion 147 of the Penal Code (Act XLV of 18G0),” section 190 as
to « conditions requisite for initiation of proceédingsf’ and see-
tion 495 as to “ permission to conduct prosecution. ¥ The deei-
sion of the Subordinate Judge was correct and should be restored,
The two Judges of the Judicial Commissidner’s Court who grant-
ed special leaye to appeal appear to have doubted the correctness
of the judgment now under appeal. "

1908, July 31st :—The judgment of their Liordships was de-
livered by 818 ANDREW SCOBLE :—

This is an action for damages for malicious prosecution.
The parties are officials of adjoining estates, the plaintiff being
manager of the Rampur Mathura estate, and the defendants
being respectively munsarim and kanungo of the Boundi division
of the Kapurthala estate. The case arose out of a dispute regard-
ing the ownership of some alluvial land lying between the two
estates; and te charge was that the plaintiff had taken part in a -
viot connected - with this dispute. The case was sent for tsial on
the 220d November 1902, but was not disposed of until the 15th
July 1903, when the Magistrate dismissed it, holding that “ there
was no riot at all, ” and adding :

¢ I consider Kapurthals estate entively to blame in this case, and hold

hat Sardir Bhagat Singh (assisted by Imam-ud-din Shab) is responsikle for
concocting up these riot and theft cases with all the minor complaints, »

The plaintiff thereupon brought this action, claiming
Rs. 7,000 damages. The Subordinate Judge %eld that «it was
found during the trial of the criminal proceedings, and proved
before me by the evidence in the case, that the two defendants
have concocted and produced false evidence to get the plaintiff

" charged with the crime,” and he gave the plaintiff a decree for

(1) (1861) 9 C, B, N. 8., 505,
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Rs. 6#82-8 damages and the costs of the suit. The Judicial
Commissioner on appeal, *on the authority of the case of Nura-
singa Row v. Muthaye Pillai (1) dismissed the sﬁit, holding

that «“if the police or magistracy decide to act on information’

given by a private individual without a formal complaint or ap-
plication for process, the Crown becomes the prosecator and not
thé individualr; ? Teut he added :

«1 may say that, having studied the documentary evidence fo which my
attention was drawn, and read most of the voluminons oral evidence recorded
by the Suboxdinate Judge,Iam disposed to believe that the Sub-Inspector
‘dxd lnnultllle ucharge under section 147 at the instigation of Bhagat bmgh
ard ot of b’ own motion ; that the eharge was found false by the Magistrate
who tried the case;and that the evidenTe on the record produced by the
appellants is not such as to incline me to believe it to have been proved, »

It will be convenient to refer at once to the decision of the
Madras High Court (ubi swpra) which the learned Judicial
Commissioner appears to have followed with some reluctance,
The judgment is in these terms :—

“The only person who can be sued inan action for malicious prosscution
is the person who prosecutes, In thisecase, though the first defendant may
have instituted criminal proceedings before the police, he certainly did not
prosecute the plaintiff, He merely gave information to the police, and the

police, after investigation, appear to bave thought fit to prosecute the plain«
tifr, The defendant is not responsible fox their act, and no sction lies against
him for maliciows prosecution.”

The principle here laid down is sound enough if properly
understood, "and its application to the particular case was no
doubt justified; but in the opinion of their Lordships, it is not
of wuviversal application. In India the police have special
powets in regard to the investigation of criminal charges, and
it depends very much on the result of their investigation whether
or not further proceedings are taken against the person accused,
1, therefore, a complainant does not go beyond giving what
he believes to be correct information to the police, and the police

* without further interference on his part (except giving such honest
aswstance as they may require), think fit to prosecute, it would
be improper to make him responsible in damages for the failure
of the prosecutlon. Buat if the charge is false tothe knowledge
of the complainant j if he misleads the police by bringing suborned:

(1) (1902) L. L. R, 26 Mad,, 862,
- 74
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withesses to suppbrt it; if he influences the police to assist- him

“in sending en innocent man for trial before the magistrate

—it would be equally improper to allow him to escape liahil-
ity because the prosecution has not, technically, been conducted
by him, The question in all cases of this kind must be—~Who-
was the prosecutor 2—and the answer must depend upon the
whole circumstances of the case. The mere sctting of the
law in motion is not the criterion ; the’conduct of the complain-
ant before and after making the charge, must also be taken
into consideration, Nor is it enough to say, -the prosecntion
was instituted and conducted by the police. Thatagain isa
question of fact. Theoretically -all prosecutions are conducted
in the name and on behalf of the Crown, but in practice this duty
is often left in the hands of the person immediately aggrieved -
by the offence, who pro hac wice represents the Crown. In
Indiaa private person may be allowed to conduct a prosecution
under section 495 of the Criminal Procedure Code,.- which
provides that  any magistrate inquiring into or trying any
case may permib the prosecution to bs conducted by any
person other than an officer of police . . . . Any person
conducting the prosecution may do so persomally or by a
pleader.” When this is permitted, it is obviously an element
to be taken into consideration in judging who i% the proseeutor
and what are his means of information and motives. The
foundation of the action is malice, and malice may be shown af
any time in the course of the inquiry. A: Bramwell, B.
observes in Fitzjohn v. Mackinder (1)—

“This action is not for damages in respect of the preferring of the
"indictment only, but also for the residue of the pyosecution, and the damage
consequent upon if, . . . Where an action is maintainable in respect

of the whole prosecntion, including the preforring of the bill, it is in part
maintainable for the subsequent stages and conduct of it

And in the same case, Cockburn, C.J., says (at p. 531):

‘“ A prosecution, though in the Outset not maliciovR, as having been
undertalen at the dictation of a J udge or Magistrate, or, if sponfaneoly
undertekon, from having been commenced under a Zond Jide belief in the
guilt of the accused, may nevertheless become malieious in any of the stages.
_through which it has to pass, if the prosecutor, haying acquired positive
knowledge of the innocence of the accused, perseveres malo animo in. the’

{1) (1861) 8.C. B, N. 5., 505; at p. 623,
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prosxcution, with the intention of procuring per nefus a convietion of 1508
the aceused.” - ) AN
- Turning to the facts of the present case, it appears that on ngfn
the 2nd November 1902 an application was made to the Brses
HAGAT

Deputy Collector of Bahraich for an investigation by the ‘Smem.
- police of 2 charge of unlawful assembly against eight .
persons, of whom.the plaintiff was not one. The investigation
was entrusfed to Ishar-ul-haq, a Sub-Inspecior of Police, who

says:
1‘l_§ummonedthe plaintiff becauss Bhagat Singh gave me a Yjst of
secyged porgons containing plaintif’s name. . . ., When Bhagat Singh

produced that list, I s2id to him that the _compliint Gled in Cowt did nob
contain CGlaya Prasad’s name. How was it that the defendant had mentioned
hisname . . ? Andthen Bhagat Singh [said] that the chief cause of
riot 'was the plaintiff; so he gave the plaintiff®s name in the list, and that;
he wounld be summoned”

"This makes it clear that Bhagat Singh was directly respon-
sible for any charge at all being made against the plaintiff.
Imam-ud-din was the person who made the original report of
an unlawiul assembly, upon which the prosecution for riot
was ultimately based, and the fwo men appear to have acted
together - throughout the subsequent proceedings. They took
the principal part in the conduct of the case hoth before the
police and in the Magistrate’s Court, and the learned ecounsel
who appeared for the prosecution ab the trisl before the
Magistrate expressly says that they instructed him that Gaya
Prasad “joined the riot.” As already mentioned, the Magis-
trate found that there was no riot ab all, and that on the
day on which it was alleged to have occurred, the appellant
was ill at Lucknow. The charge was a false one to. the
knowledge of the respondents, and they must abide the
consequences of their misconduct.

In granting leave to appeal to his Majesty in Council,
the learned Judicial Commissioners say :

« %It is difficult to overestimate the importamce of the question raised
in this cage, namely, whether a person may be sued for damages for malicious
prosecution who makes & false report which results in & prosecution, or who
instigates the police to send persons up for trisl under section 170 of the

. Qode of Criminal Proéedure, or who conducts the case againsi-those peasons. =
when sent up for trial.”

Axnd they add :
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" s Al these are civcumstanoces which oceur perhaps daily in every dutriet
in Indis, and having regard to the immense number of false -charges made,
(we) think if most desirahle that there ehould be no doubt as to the law
on the subjeet.”

In the opinion of their Liordships, it would be a scundal
if the remedy provided by this form of action’ wers not avail-
able to innocent persons aggrieved by such unfounded charges,
and they will haombly advise His Majesty that the appeal
ought to be allowed and the decree of the Judicial Commis-
sioner set aside, with costs, and that of the Sub wdinate
Judge counfirmed. The respondents must pay the cog'*‘l“,,""o—fﬂ'_ the.
appeal.

Appeal allowed.

Solicitors for the appellant:-sSanderson, Adkin; Les and
Eddis.

J.V. W,

APPELLATE CIVIL.

Before Mr, Justice Aikman and Mr. Justice Kargmat Husain.

JUMAI KANJAR (DEores-HOLDER) ». ABDUL KARIM KHAN (JupdmeNT.
DEBTOR).*

Ezecution of decree—Limitation-—Adct No. XV of 1877 gIndian Limitation
Acet), schedule II, article 179 (5)—Civil Procedure Code, section 248
Date of issuing notice.

Held that the expression # the date of issuing notice under the Code of
Civil Procedurs, section 248, * us used in article 179 (5) of the second schzdule
o the Indisn Limitation Act, 1877, means the date upon which, the Court
passes an order for issue of a motice under section 248, not the date upon
which such order actually issues.

Tais was an appeal arising out of proceedings for the execu-
tion of a decree. The decree-holders applied for executipn,
within time, on the 15th of January 1904, On the 21st of Janu-
ary 1904, the Court passed an order that notice should issue to
the judgment-debtor under section 248 of the Cedle of Civil Pro-
cedure. The notice actually was issned on the 25th of Janudty
1904. The next application for execution was presented on the
24th of January 1907, and it was then objected to as being barred

N "_Second Appeal No. 1180 of 1907 from 2 decree of Muhammad Ali, .
Distriet Judgoe of Mirzipar, dated the 9th of Jaly 1907, confirming & degres’
of Behari Lal Mehrn, Munsif of Mirzapur, dated the 4¢h, of May 1007,



