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_B:zfore Mr. Justice Earamat Husain and My, Justice Griffin,
PACHKAURI RAM aAND oTEERS {PLAIRTITER) o. NAND BAL AND ANOTHER
' (DEFENDANTS).¥
Civil Progedure Cods, ssctions 508 ef seqg==Arbitration—dward-—dward set
aséde—Court not empowered to make a sacond reference on the same sub-
migsion.

The parties to a=suit pending in the Court of & Munsif referred the
matters in dispute between them to arbitration., An award was made and
delivered : but it#was afterwards discovered that one of the plaintiffs had died
before the terminstion of the &rbitration proceedings, and the Munsif aceords
ingly set“nside the award, Held that the Munsif had no power to make a,
second order on the same rgreement of the parties egain referring to ur‘bitra{
ti6%. the mutters in dispute between them.

TrBfacts of this case are as follows :— _

The suit out of which this appesl has arisen was brought for
recovery of possession’of a plot of land. The suit was referred
to arbitration on the 4th of March 1907. The arbitrators sub-
mitted their award on the 2nd of April 1907. On the 11th of
April 1907 objections were filed by the defendant, One of the
objectidns was that one of the plaintiffs had died and that his
heirs had not been brought on the record. The Court (Munsif
of Ghazipur) on the 20th of April 1907, setaside the award
and sent back the case to the arbitrators for decision, giving
them time up to the 4th of May 1907,

The arbitrators made a fresh award aud the Munsif passed a
decree in accordance with thataward. The defendants uppealed
and the appellate court (Subordinate Judge of Ghazipur) sent
the -cage back under section 562 of the Code of Civil Procedure,
From that order the plaintiffs appealed to the High Court,

My, M. L. Agarwala, for the appellants.

Babu Bent Madho Ghosh, for the respondents,

Karamar HusaiN, J.—The suit out of which this appeal has
arisen was brought for recovery of possession of a plot of land.
The suit was referred to arbitration on the 4th of March 1907,
The arbitrators cubmitted their award on the 2nd of April
1907. . On the 11th of April 1907, objections were filed by the
defendants, One of the objections was that one of the plaintiffs

tad died and that his heirs had not been brought on the record. -

The learned Munsif on the 20th of April 1907, set aside’the

* First AppesliNo, 113 ef 1907 from an erder of Srish Chandra Bose, Sub-
ordivate Judge of Ghézipur, dated the 10th September 1907.
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award and sent back the ease to the arbitrators for degision,
giving them time up to the 4th of May 1907. He-said :—“The
arbitrators have submitted their award. It is objected to on
the ground, inter alia, that one of the plaintiffs had died during
the arbitration and before the award, hence the award is illegal.
T am of opinion that this contention must prevail. The plaintift
Gopichand died two weeks before the 12th of April 1907. The
avbitratoss not only delivered and made the award on the 2nd of
April 1907, but they examined witnesses on the 1st of April
1907, .., after the death of one of the plaintiffs. Of this fact.
(t.e. the death of one of the plaintiffs) the other plaintiff . the e
fendants, and possibly the arbitrators, could not have been igno-
rant, Hence the award is defective, as_the representatives of
the deceased plaintiff had not been brought on the record before
the case was heard and award made by the arbitrators, Under
these circumsiances the ruling in Chetan Charar Das v. Balbha-
dra Das (1) would not apply. The award must therefore, be set
aside. As the representative of the deceased, plaintiff has been
brought upon the record and he agrees to the submission, it is
ordered that the award of the 2nd of April 1907, be set aside
and the case be sent back to the arbitrators for decision, The
arbitrators are given time up to the 4th of May 1907, to
make their award.” -

The arbitrators made a fresh award and the learned Munsif
passed a decree in accordance with that award. The defendants
appealed and the learned Subordinate Judge sent the cas® back -
under section 562 of the Code of Civil Procedure, The plaintiffs
have preferred an appeal from that order.

It is contiended on their behalf that the Court of first instance
was competent to refer the case again to the arbitrators ; that its
action amounted to a remission under section 520 (c) of the Code
of Civil Procedure, and that no appeal lay to the lower appellate
Court.

There is no force in these contentions, The learned Munsif
in express terms seti aside the award of the 2nd of April 1907,
as his order of the 20th of April 1907, and his judgment of the .

- 15th of May 1907, show, and I cannot construe his order of the -

(1) (1899) I. T, R, 21 All, 314,
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9nd of April 1907, to mean that he remitted the award under
section 520 (¢). No objection to the legality of the award was
apparent on the face of it. The learned Munsif eould not, there-
fore, remit it under section 520 (¢). -See Nanak Chand v. Ram
Norayan (1). Hisfindingthat the arbitratorsexamined the wit-
nesses after the death of one of the plaintiffs and his remarks
that the ruling in L.L. R., 21 All, 314, does not apply, clearly
show th3t he, acting under section 521 (@), set aside the award

~of the 2nd of April 1907, and it is too late fo discuss now that -

he, in the absence of an express finding that the arbitrators’had
knowledge of the death of Gopi Chand, was not justified in set-
ting the award aside. He did set it aside, and both the parties
submitted to that order, and they cannob attack that order ab
this stage of their litigation,. It is, however, argued that the
award of the 2nd of April 1907, in consequenee of recording
avidence after the death of one of the plaintiffs was waste paper,
thab the Munsif ignoring it could, on the basis of a subsisting
agreement to refer to arbitration (see I. L. R., 27 Mad. 112),
refer it to arbitration again. No section of the Code of Civil
Procedure is quoted in sapport of this srgument, and the help
of the inherent powers of a Court of justice is invoked to legalize
the action of the Court. This argument is of no use. Because
after setting aside the first award the power ‘of the learned
‘Munsif to refer the matters in dispute was exhausted,

When a matter in difference has once been referred to arbis
tration, the Courtby section 508 is precluded from dealing with
it, save in accordance With the provisions of succeeding sections,
and none of them confers upon that Court a power to refer the
matters in difference again to arbitration. The inherent powers
of a Tourt of Justice in opposition to the express. provisions of
section 508 of the Code of Civil Procedure are of no avail,

For the above reatons I would hold that the order of the
lower appellate Court is right and would dismiss the appeal
-wich costs. ‘ : : R

GRrIFFIN, J.—~The question is mnot to my mind free from
doubt, but I am not prepared to differ from the conclusion arrived

*at by my learned colleague. I concur in the proposed order..
- (1) (1899) L. L. R., 2 AlL, 181, I
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By THE CoURT.~The order of the Court is that the appeal

1’“’;&“‘ be dismissed with costa,

- Appeal dismigsed,
Naxp Rat.

1908 Before Sir John Stanley, Rnight, Clief Justice, and: Mr. Jystice Banar .
Augut 4. " RAM KALI (DrpmxpaxT) 0. JAMMA AND ANOTHER (PLAINTIFYFS), *

‘ 40# (Loeal} No. ITof 1901 (Agra Tenancy Adct),” sectich 22e=Cccupancy
Loldwmg—Succession—*Male lineal descehdant™ —Tilegstimate sgjz,—eﬂindlzg
ZI;:’Z‘LZ that the illegitimate son of s man belonging to one of the Sudra

caste by a ke pt woman, or continnous concubine, was capable of auceeedin’g to‘!
the ocenpancy holding efhis father as a ““male lineal descendant” within
the mesning of section 22 of the Agra Temancy Act, 1901 Inderun Falun
gypooly Taver v Ramasawny Pandie Talaver (1), Sarvasuti v, Manny (2)
gnd Hargobind Euart v, Dharam Singl (3) referred o,

OxxE Mahtab Singh, an occupancy tenant, had ason Ghansham
Singh, by a concubine with whom he had lived for a considerable
period, Musammat Jamuna. Mahtab Singh died, and on his
death Jamuna and Ghansham Singh applied in the” revenue
court for the entry of their namesin respect of Mahtab Singh’s
occupancy holding., Their’ application was refused, and they
aceordingly brought the present suit, in which they asked for a
declaration that Jamuna was the wife and Ghausham Singh the
son of Mahtab Singh and that as such they were entitled tosucceed
to Mahtab Singl’s occupancy holding. The court of first
ingtance (Munsif of Chandausi) decreed the claim and this decree
was in appeal upheld by the Additional Judge ‘'of Morgdabad,
The defendant appealed to the High Couxt.

The Hon’ble Pandit Madan Mohan Malaviys and Muanshi
Iswar Soran for the appellant. :

Babu Durge Charan Singh (for whom Babu Beni Madho
Ghosh), for the respondents.

StaNLry, C.J., and Baverax, J.—The question in this second
appeal is whether the plaintiff respondent, Ghansham Singh,
who is the illegitimate and only scn of one Mahtab Singh,
deceased, by a concubine who had lived continuously with Mah-
tab Singh, is entitled to the cccnpancy holding of his father as

. ® Second Appesl No. 855 of 1907, from n decree of W, P. Kirton, Addi-
tional Judge of Moradebad, -dated the 19th December 1908, confirming 8
decree of Kunwar Sen, Munsif of Chandausi; dated the Bth of June 1906,

(1) (1869) 18 Moo, T, A, 141. (%) (1879) I, L. R, 2 AlL, 134,
(8) (2884) I L. R, 6 AI¥, 329,




