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in thisseotion so as to embrace the chance of inheriting of & re-
versionary heir. It seemsto us thyb possibly this suit was insti-
-tuted by the plaintiffs with a view to obtain an equitable charge
or lien"upon the property which would enable them in future
proceedings to sell the property or insome way depiive the
widow of herlife estate. For these reasons we allow the appeal.
We set aside the decrees of both the lower Courts and dismiss the
suit with costs in all Courts.
Appeal decreed,

BeforesSir John Stanley, Knight, Chief Justice, and Mr. Justice Bansrji,
MUJIB-ULLAH (JupaMENT-DEBTOR) ©. UMED BIBY, (DECEER-HOIDER)*
Erecution of dect se—Limitation—dpplication $n continuation of previoys

proceedings in execution.

On the 7th December 1908, the sale of certain immovable property, which
had been attached, was ordered. On the 30th January 1904, the amin reported
that he had been unable te hold the sale, ns there were no bidders. Netice of
this fant yas given to the decree-holder and he was allowed time till the 10th
Febroary to puy in £oes for a fresh sale. On that date, no steps having been
takeu by the decrec-holder, the case was ordered to be struck off ¢ for the
present.”  On the 13th January 1906, the decree-holder again applied, asking
that the property, which was still under sttachment, might be sold. Held
that this was not a fresh application in execution, but merely an application
to revive the former proce:dings, nnd wax not barred by limitation, Duki-
iram Srimani v, Joggndra Chandra Sen (1) distinguished. Reohim Al Khos
v. Phul Chand (2) referred to.

Tr1s was an appeal under section 10 of the Letters Patent
from & judgment of Aikman, J. The facts of the case are stated
in the judgment uwrifler appeal, which was as follows:

Arguman, J~This appeal arises oub of an application to
execnte a decree for money pawed upwards of a quarter of a
century ago. As the learned Distriet Judge remarks, the case
“illu~drates in a remarkable manner the protracted naturs of pro-
cecdings in execution of a decres in those cases where the judg-
ment debtor is not anxious to pay off the amount decreed.” The
decree was passed on the 14th May 1880. Various applications
were made for execution, and some portion of the decretal
amount was realizad, On the 30th of June 1899 the decres

holder presented an application to realize the balance due under

® Appeal No, 9 of 1908, under section 10 of the Letters Patent,
(1) (1900) 6 C. W. N, 847..  (2) (1896)1, L. R., 18 AlL, 482,
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the decree by attachment and sale of certammmo‘”"bt]'e pro-
perty, The judgment-dehtor pleaded that the ap‘mﬁwﬂ was
barred nnder ti.e provisions of section 230 of the C‘ovtof CW
Procedure. The Ceurt of first instance overruled the off Jicon,.
but on appeal, the Distriet Judge sustained it. The decrdt
solder appealed to this Court which on the 20th of June 1902

.reversed the order of the lower appellate cowt snd restored

that of the court of first instance, treating the then agplication
as one in continuation of the previous application, which was
within time, but which had proved abortive owing to the ingpitu-
tion of a suit to set aside a sale. This Court accordyagly re-
manded the case under the provisions of section 562 of the Code
of Civil Procedure to the conrt executing the decree, When the
order of this court was received in the court below, the applica-
tion of the 30th June 1899 was restored to its original number
in the register and a date fixed for the sale of the property. The
sale did not come off on the date fixed owing to objections filed
by the judgment-debtor as to the amount due under the decree.
These objections were finally disposed of on the 10th of Septem-
ber 1908, On the T7th December 1903 the Court ordered
the sale of the property which had been  attached to recover
the amount found to be due from the judgment-debtor. On the
80th of January 1904 the Amin reported that ie bad been unable

to hold the sale as there were no bidders. On the 1st of

February 1904 intimation of this was ordered fo he given-to the
deoree-holder, On the 3rd February 1904 the Court recdtded an
order to the effect that, notwithstanding intimation, the decree
holder had not proceeded with the case or paid in fresh process

fees for proclamation of a second sale, or deposited the costs of

the Amin, and ordered the decree-holder to pay the negessary
foes by the 10th February, stating in its order that no further
time would be allowed. On the 10th February the Court record.

el an order to the effect that, nofees heving been paid, it

appeared that the decree-holder did mnot wish to proceed with

the case, which was accordingly ordered to be struek off ¢ for

the present " costs being awarded against the decree-holder.
The decree-holder took uo further steps until the 13th of January
1906, when he puy in an applieation asking that the property
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-which,™it appears, was still under attachment and which had not
been cold previously owing to the absence of bidders, might now
be sold. | Objection was taken by the judgwment-debtor on the
ground that theapplication was a fresh applieation and was beyond
time, This objection was overrnled by the learned Subordinaie

Judge, who held that it was not a fresh application but merely .
one to revive thé prededing application, On appeal the learned

District Judge took the same view, holding that the present
ﬂapplica.tion was merely in continuation of the former. The
judgzent-debtor comes here in second appeal, The case’has
been wel? argued by the learned vakil who appears to support
the appeal, but after considering the authorities cited by him I see
no ground for differing ffom the conclusion arrived at by the courts
below. On bebalf of the appellant reliance is placed on the

decision in Dukhiram Srimani v. Jogindra Chandre Sen (1) -

the facts of which are somewhat similar to those of the pre-
sent case” There i is this material distinction, however, that in
the case relied on the application under consideration was
made upwards of four years after the previous application.
Hero there was no doubb considerable delay on the decree-
holder's part, and if he had taken no steps for three years I
should have held, the application to be barred. The respon-
dent here had obtained an order for the sale of certain
property. That order was nob carried out, but this was for
no faulf of the decree-holder. He now asks that the pre-
vious mder for tHe sale of the property, which is still under
attachment, should be carried out. I think therefore that the
present application must be deemed to be in continuation
of the previous application. This view seems to me supported
by what was said in the Full Bench case of Rahim Ali Khan v.
Phul Chand, (2) and the observations of the Privy Council in

Rajo Muhesh Norain Singhv. Kishamund Misr (3)at page 387

of the judgment. Wor these reasons Tam of opinion that the
appeal fails and T dismiss it with costs.
On this appeal

Dr. Satish Chandra Banerji, for the appellans.

(1) (1900) 5 C. W. N 847 . (2) (1896) I L. R, 18 ALl 483,
8 (i%62) 9 Moo, 1 A, 824,
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Maulvi Muhammad Ishag (for whom Babu Sital Frasad
Ghosh), for the respondent. -

SravLeY, C.J.~The question in this appeal is whether an
application for execution made on the 13th of January 1906, is
barred by the provisions of section 230 of the Code of Civil
Procedure. Both the lower Courts, as also a learned Judge of
this Court, have held that it is not so harred.” The circumstances
of the case are somewhat peculiar. It isan order of th@ 10th of

“February 1904, upon vwhich the real question in my opinion

turn8. It appears that an application for execution was iade
by the decree-holder, and the property was attached an{l direct-
ed to be sold. A proclamation for sale was issued, but the sale
proved abortive owing to the absence of bidders. Thereupon
the decree-holder'was required to pay amin’s fees and also the
fees for a further sale notification. It seems to me that thiswas
not a proper order in view of Rule 388 of the Rules of. Court
of the 4th April 1894, That rule provides, amongst othér things,
that no foe shall be chargeable for serving or executing any .
process issued a second time in consequence of an adjournment
made otherwise than at the instance of a party. Now the adjourn~
ment in this case was not at the instance of the decree-holder.
It was rendered necessary by the fact that no bidders attended
at the sale, and therefore, in the absence of authority to the con=
trary, I should be prepared to hold that the Court was not justi-
fied in requiring the decree-holder to pay further fees. The
decree-holder did not pay further foes within the time fixed,
notwithstanding that several opportunities were given him for
the purpose of making such payment. In, consequence of his
default the order of the 10th of February 1904 was passed, By
that order, after stating that the decree-holder had not defosited
auction fees in spite of demands, it was directed that the execu-
tion case should be for the present struck off the list of pending
cases, the decree-holder to pay the costs of execution. It seems
to me upon the language of this order that it amounted to noth-
ing more than a direction that the proceedings should remain in

‘abeyance for the time being. It was not a final order disposing
o the execution application, If this was not so, the words

‘for the present” would be meaningless. In this view it appéars
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to mg’ that the case is not similar to thut of Dhukiram Srimani
\2 Jogmolm Chandra Sen (1), which has been relied upon by
Dr. Satishk Chandra . Banerji, in which it was held that a subse-
quent application was nota continuation of a previous applica-
tion for execution “ inasmuch as there wasa clear break in the
continuity by reason of the decree-holder’s omission to deposit
the costs for seyvice,of a fresh sale proclamation and thereby the
previous proceeding came'to an end.” Here the previous pro-
ceedingadid net come to an end, buf waskept in abeyance. It
appears to me that the case more nearly resembles that of Rghim
Al Khom v, Pul Chand (2). For these reasons I think that
the a,pphca, tion of the 13th of January 1906, was a proper ap-
plication and was rightly granted. For these reasons I would
dismiss the appeal.

BaNERIT, J.—T also would dismiss the appeal. The decree
in this case was passed on the 20th of May 1880. The applica-
tion mgde on the 13th of January 1906 would therefore be
barred under the provisions of section 230 of the Code of Civil
Procedure, if it could be treated as an applieation for execution
within the meaning of that section. A previous application for
execution had been made within 12 years from the date of the
decres, and if the proceedings which took place in pursnance of
that application were not determined by reason -of the Court
dismissing the application, the present application might properly
be regarded as an application in continuation of the previous
application. The, question whether the present application is a
fresh application for execution turnson the meaning and effect
of the order of the 10th of February 1904, by which the pro-
ceedings in execution under the previous applications were ter-
minafed. That order directs the execution case to be removed
from the list of pending cases ¢ for the yresent.”” The Court
must have used the words « for the prezent ”” with some purpose.
15 did not order the property which had been attached to be
released from attachment. The use, therefore, of the words ¢ for
the present,” seems to indicate that what the Courb intended was
only to keep the execution proceedings in abeyance to be renew-
ed again. TUnder these circumstances the application of the 13th

(1) {1900) 5 C. W. N, 847, (2) (1896) 1. L, B, 18 All, 482
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1908 of January 1906, may be reasonably assumed to be an applica-
tion for the revival of the proceedings which had been kept in

=t abeyance by the order of the 10th of February 1904. In the
uweo  Full Bench case of Rahim Khan v. Phul Chand (1) it wes held
Bis1. thab a subsequent application will not necessarily be deemed to
be a frash application for execution, if by reafon of objections on

the part of the judgment-debtors or action taken by the Court

or other cause for which the decree-holder is not reslbonmble

final completion of the proceedings in execution could not be
obta,med In the present instance, it seems, the decree- holderA

was not bound, having regard to Rule 388 of the Rules of " the

4th of April 1894, to pay fresh fees for the issue of a plocla,ma-

tion of sale asecond time. There was therefore no default on

his part and the proceedings were not terminated in conse-

quence of his omission to do something which he was bound to

do. That, in my opinion, is another reason why the subsequent
application of the 13th of January 1906, should not be treated as

a fresh application for execution. It should be held to be, as it
purported to be, an application in continuation of ‘the previous
application for execution, For these reasons I agree with the
learned Judge of this Court from whose judgment this appeal
has been preferred in holding that the apphca.tlon for execution

8 not barred,

By tu® CourTe~The orderis that the appeal be dismissed
with costs,

Appeat dismissed.
(1) (1896) L L. R., 18 AlL,'482 '



