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decision of the suit they could not apply for payment of the amount 1908
to them either by the Court or by the appellants. This distin- bithai.
guishes the present case from the case of Harish Ghandra Shaha 
V. Ghandra, Mohan Bass (1). Upon the ex parte decree being jamma
set aside the parties were relegated to the position in which they P»asai>.
were before the decree was made. Therefore the injunction 
which had beeii issued to the respondents under section 492 
reyiyed^nd remained in full force, and the respondents could not 
have asked for payment of the money. As we have said above, 
it was only when the suit was finally decided and the decree was 
made for a smaller sum than that which the appellants had taken 
from the Court that the respondents’ light’to a refund accrued.
As their application for a refund was made within three years 
of that date, the application is not time-barred. We dismiss 
the appeal with costs,

Appeal dismissed.

FULL BENCH.

Before Mr. J ’mtice Sanerji, Mr. Justice Aihman and Mr, Jmtim
Karamai Musain. J ’uns 20.

UMA¥ KUNWARI (Defbhdaitt) &. JARBANDHAF ’ — ------ -—
(PlAiMii'ip) ANB RAM RAJI KUNWABI (DEJBifDAlfi:). *

Civil ^Procedure Code, secUons 562,588 {2iQ)—Remand-—Appeal from order o f  
remand filed after decision o f  suit in accordance tTietBmifh,

Seld  tliat tlie fact tHat tlie suitliag been decided by the Court of first in
stance in compliance with an order of I'emand made^under aection 562 of tte 
Code of*Civil Procedwe is no bar to the filing of an appeal from tha^order o£ 
remand or to the kearxng of such an appeal, Babv, Lai v. 5am Kali (2) 
followed. Salig Sam v. JSriJ Bilaa (8) overruled. Bamesliur Singh v. Shet*
Din SingTi (4), Sheo Wath Singh, r. Bam Din Singh (5) and Jatinga Valley Ttot 
Company r. Chera Tea Company (6) referred to. Madlu Sudan Sen r. jSamini 
Kant^ Sen (7) dissented from.

T h i s  was an appeal in a pre-emption suit. The court of 
first instance (Munsif of Basti) dismissed the suit on the SOfch 
of April 1906, but *the lower appellate court'(officiating Subordi
nate Judge of Gorakhpur) reversed this decision, and, on the27th

® First Appeal No. 69 of 1907, from an order of Banke Bihari Lai, Subordi
nate Judge of Goraklipar, dated the 27th of March 1907.

(1) (1900) L L. B., 28 Oulc„ 113, (4) (1889) L L. E„ 13 A ll, 510. ’
(2) Weetly Kotes, 1906, p. 28. (5) (1895) L L. R„ 18 All., 19.
(8) (1907) 1. L. B., 29 All., 659, (6) (1885) I  L. R., 13 Gale., 46.

(7) (1905) I. L. R.i 82 Cals,, 1023.
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ISOS of March 1907, remanded the case to the first court imdey, sec- 
fcion 562 of the Code of Civil Procedure. From this order the 
present) appeal was preferred by the defendant vendee on the 
29feh of June 1907. Meanwhilê  however, the court "'of firsb 
instance bad carried out the order of remand and had decreed 
the plaintiff’s claim on the 20fch of May 1907. When the appeal 
came on for hearing a preliminary objection WJiS raised to the 
effect that the order of remand having been carried ou'^before 
the appeal Was filed, the appeal could not he entertained. In 
view,of a conflict of authority on the point thus raised the appeal 
■was referred to a Full Bench.

Dr. SatisJi Ghandrct Banerji (for Bahu Jogindro Nath 
GJuiudhri), in support of the preliminary objection argued that 
two remedies were open to the appellant; either she could file 
an appeal from the order of remand, or she could impeach it 
under section 591 of the Code of Civil Procedure in an appeal 
from the final decree in the suit. The uniform practies of the 
Court at one time was not to entertain appeals similar to the 
present. On this question of praSice Brag Lai v. Maghubar 
Das (1), Ihram-un-nissa v. Muhammad Wazir (2), Karori Mai 
V . Sahodra> (8), Salig Ram v. Brij Bilas (4), and Gulzari Mai 
V. Karim-v>n-ms8a (5) were referred to.

The principle which should be applied is tha't where the final 
decree in the cause has been made no separate appeal should be 
entertained against a prior interlocutory order, Madhu Sudan 
Sen V. Kamini Kanta Sen (6). The decisipn in Sheo^Nath 
Singh v. Mam Din Singh (7) also supports this contention. If 
there is no ground for appeal against the final decree on the 
merits, the interlocutory order of remand cannot be impugned. 
This shows that a bad order of remand is not necessarily ^Ura 
vires} if it werê  then all stibsequent proceedings would be 
ultra vires and the final decree could be challenged as made 
without jurisdiction. In Bameshw Singh YrShio Bin Singh 
(8) the order of remand wag, in view of the j)rovision8 of 
section 564 of the Code of Civil Procedure, held to have been

(1) Weekly Notes, 1881, p. 374.
(S) Weekly Notes, 1882, p. 53. 
(8) Weekly Notes, 1884, p. 6.
(4) I. L. E„ 29 AU.. 659.

(6) Weekly Notes, 190S,p. 76,
(6i (1905) I. L. B., 32 Calc., 1023.
(7) (1895) I. L. E., 18 All., 19.
(8) (1889) I. L, E., 12 All., 510.
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made, without jurisdiction. But here no question of jurisdiotion 
arises. The Court had jurisdiction to decide whether the 
wa-jib-ul-arz applied, and if it did take an erroneous view of bhe 
law or of the facfcSj the order made could in no sense be termed 
ult&ra vires—Malharjun v. Narhari (1). There was no inherent 
absence of jurisdiction in the lower court to deal with the 
appeal before it, and section 578 of the Code would coyer the 
case._ Hedgard v. Bull (2) and Mohesh Ghandra Daa v. Jamir- 
ud~din Mollah (3) were referred to.

Babu Surendra Nath Sen, for Babu Dwgob Charm Bmerji, 
for the\ppellant.

The Code of Civil Procedure gives two remedies, no doubt, 
but these are neither co-extensive nor alternative. The righti 
of appeal given by section 691 of the Code is weak and doubt
ful ; the question cannot be raised in first appeal to the lower 
court, and it cannot be raised even in gecoad appeal where the 
final d^ree, by reason of findings of fact or otherwise, cannot 
be challenged on the merits. Section 588 of the Code is nofc 
controlled by section 586.

Thus the decree iu a Small Cause Court is not open to 
appeal, but an order of remand is. See GoUedor o f Bijnor v» 
Jafar Ali Khan (4). The new Code contains an express 
provision (see section 105, clause 2) which to some extent 
purports to modify the existing law. But neither in the new 
Code nor in the old is there anything to show that the in« 
tention of the Legislature is that where an order of remand 
has been carried out the party aggrieved cannot file an 
appeal against that order. Upon the question ol jurisdiction 
reference was made to Dhan Singh v. Bmmt Bingh (5). 
In ^tlig RarriY. Brij Bilas (6) it was assumed that the decree 
passed after a remand cannot be touched even though the order 
of remand be set aside. But, if the order of remand is a 
bad order, it is sut>mitted that all proceedings in- the suit, ia» 
eluding the decree, subsequent to 5uch order will necessarily 
be void.

The following cases were referred to ;—
(1) (1900) I. L. R„ 25 Bom., 33?. (4) (1880) T. Ii, B., 8 AU., 18.
(2) (1886) I. L. R., 9 All., 191. (5) (1886) I  L. K., 8 All,, 529.

(1900) I. h. B., 28 Calc., 324. .(6) (1907) I. L. B., 29 AH., 059*
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Jarbandhan Singh v. Mahchhed Singh (1), Gheda v.
Badullah (2), Rameshw Singh, v. Sheo Din Singh (8), Mahgu 

KuNWAat Kuar V. Fa%jdar Kuctr (4), Bahu Lai v. JSctm Kali (5) and
JABBAN- Jatingob Valley Tea Company v. Ghera Tea Company (6).
DHAs. Dr. Satish Chandra Bm erji replied.

B anebji, A ikma.it aad K abamat H usa.in , JJ.— This is aa 
appeal from an order of remand made uuder seĉ tion 562 of the 
Code of Civil Procedure in a suit for pre-emption.

The Court of firsfc insbance dismissed tiie suit on the 30th of 
April 1906, but the lower appellate Court set aside the decree of 
that Court and remanded the case on the 27th of Mardi 1907. 
From this order the present appeal was preferred on the 29th of 
June 1907. Before, however, the appeal was filed, the Court of 
first instance had carried out the order of remand and decreed the 
claim on the 20th of May 1907. Hence it is contended on behalf 
of the respondents that the appeal cannot be entertained. As 
the mlings on tlie point are conjQicting, the case has beemreferred 
to a Eull Bench.

The first question we have to determine ia whether an appeal 
lies from an order of remand passed under section 562 of the 
Code of Civil Procedure, if before the filing of the appeal the suit 
has been decided in compliance with the order of remand. In 
our judgment the question must be answered in the affirmative. 
A party aggrieved by an order of remand has, under section 588, 
clause (28), of the Code of Civil Piocedure, a right of appeal from 
the order, and the period of limitation for^such an appeal is 
ninety days under art. 156 of the second schedule to the Indian 
Limitation Act. Unless, therefore, the law has imposed a res
triction on this right, an appeal is maintainable if it is filed within 
the prescribed period of limitation. We are not aware of any 
such restriction., and none has been brought to our notice. The 
learned advocate for the respondent contends that where a party 
has two alternative remedies and he avails himself of one of them 
he cannot resort to the other, and that as the appellant has allowed 
jhe remand order to be carried out his remedy is an appeal from 
ahe. ultimate decree in the case, in which he can question the
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I> WeeMy Notes, 1887, p. 224. (4>) Weekly Notes, 1891, p. 105.
;2) (1888) I. L. E., 11 All., 35. (5) Weekly Notes, 1891, p, J87,
:») (1889) I. L, JB., IS All., 610. (6) WiJeklj,2fotes, 1906, p. 28,
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valid% of the order of remand. This argument is in our judg- IMS 
ment fallacious. If after the order of remand the case is tried umait
by the Court of jSrst iostance, ib is so tried nob at the instance of KuimAi
the party who is prejudiced by the order of remand, but in com- I a b b a k .

pliance with that order. It is not in the power of that party to 
prevent a trial, and it cannot be said that in allowing the case to 
be tried he resoirts to an alternative remedy iu respect of the order 
of i'emagcl. It is true that, if he can appeal to the High Court 
from the final decree made in the case by the lower appellate 
Court, he may, as held by|the Full Bench in BamesJiur Singh v /
Sheo Singh (1) question the legality and correctness of the 
order of remand, but in such an appeal the propriety of the order 
of remand cannot be made the sole ground of appeal. This 
was 80 held in Sheo Nath Singh v. Ram Din Singh (2). Unless, 
therefore, he has a substantive ground of appeal to the High 
Court, he would have no remedy against the order of remand. The 
d̂ ictrine-̂ f election of remedies seems to us to,have no applica
tion. ■'

It is next,urged thatj even if the present appeal from the 
order o£ remand be entertained, the decision in the appeal will 
be of no avail to the appellant as the decree passed by the Courli 
of first instance in compliance with the order of remand would 
still remain a valid decree. This appears to be the foundation 
of the decision of a Bench of this Court in Salig Mam, v. Brij 
Bilas (,3). "With great deference, we are unable to agree with the 
learneA Judges wljo decided that case. After the Court of first 
instance had once decided the case, it ceased to have any juris
diction to hear it again except on review of judgment. Its juris
diction to hear it a second time was derived solely from the order 
of re:^and. If that order was erroneous and is set aside, every
thing done in pursuance of the order must fall to the ground and 
be of no effect. We are in full accord with the following 
observations of Fitld, J., in Jatinga Valley Tea Co,, Ld.  ̂ v.
Chera Tea Go., Ld., (4), which were approved of by Edge, C, J., 
in Rameshur Singh v. Sheo Din Singh (5), Field, J., said 

It has been contended before us that the appeal ought not
* be heard; It is said that after the remand order the Munsif

I) (1889) I. L. R., 13 AIL. 510. ' (3) (1907) 1. 1#. B., 29 AH, 659.
■3) (1895) I, L. K„ 18 Ali,, J.9. ( i)  (i885) I  L, B., 12 Calff., 45.

(5) (1899) I. L. B., 3.2 AIL, 510,
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1908 proceeded to make a final decree and the existence of tb5.fi final 
decree is a bar to the hearing of the appeal against the order of 
remand. We are unable to concur in this contention. The law, 
Bub'Section (28) of section 588 of the Code of Civil Procedure, 
expressly gives an appeal against an order under section 562 
remanding a case. That provision is not in any way qualified. 
The Code does not say that there shall be an appeal only if the 
case hag nob been finally determined in the Court of firsHnst^ce 

 ̂ before that appeal is preferred or comes on for hearing. We 
eaunot therefore import into the Code a provision which d.oes 
not there exist. The Munsif's jurisdiction to hear the cTase upon 
remand depended upon the remaod order. If the remand order 
were badly made, the decree, and indeed all the proceedings 
taken under the remand order are null and void/’ In his judg
ment in Mameshur Singh v. Sheo Din Singh, Edge, C.J., after 
quoting the above passage, said “ I agree -with every word in 
the passage which I have just quoted.̂  ̂ The other learnGd Judges 
apparently agreed with him. Mahmood, J., referring to a [Dractiee 
prevailing in this Court under whioh the Court declined to try an 
appeal from an order of-remand under section 562 on the ground 
that the remand order had in the meantime been carried out, 
observed i''-” I think I must) say, after what the learned Chief 
Justice lias said in his judgment in this case, that such a practice 
was erroneous.” The learned Judge apparently referred to the 
rulings reported in the Weekly Notes, 1881, p. 211, Weekly 
Notes, 1882, p. 53, and Weekly !Notes, 1884, p. 5, to which the 
learned advocate for the respondents has invited our attention. 
It appears to us that in the opinion of the learned judges who decid
ed the Full Bench case of Rameshur Singh v. Sheo Din the fact 
of a remand order having been carried into effect before thp'-filing 
of an appeal from that order or before the decision of an appeal 
preferred from that order would not preclude the Court from 
entertaining the appeal. The case of Jatinga Talley Tea Co., Ld,, 
v. Ghera, Tea Oo., Ld., referred to above was distinguished in 
Madhu Sudan Sen v. Kamini Kanta Sen (1) on the ground 
that the appeal in that, case had been filed before the remand 
order was carried into effect. We fail, however, to see how the 

(1) (1905) I. L. B., 32 Calc,, 1023,
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fact of remand order having been complied with can make jgog
any difference in principle upon the qnestioa before us. In the 
case last mentioned the learned Chief Justice, Sir Francis K u n w a e i

Maclean' said “ If a party desire to avail himself of the priv- jabbak-
ilege conferred by section 588 in relation to an order of remand 
he ought to do so before the final disposal of the suit. He cannot 
be permitted to v̂ait notil after the final disposal of the suit.’^
As we h^e pointed out above, section 588, clause (28), gives a 
right of appeal from an order of remand to|be exercised ’withiu 
the period of limitation prescribed for such an appeal. To impose 
any otfe limitation or restriction on the right of appeal would 
be, to use the words of Field, J., to import into the Code a 
provision, which does not there exist/’ It often happens that an 
order of remand is carried out before the expiry of the period of 
limitation for the filing of an appeal. If the restriction contended 
for be imposed on the right of appeal, the party affected by the 
remand Cinder may in manyi cases] be without a remedy. He 
may not have any ground for appealing-against the final decree, 
and he cannot, according to the rulings of this Court, appeal only 
on the ground that the remand order was erroneous. In our 
judgment the fact that the suit has been decided by the Court of 
first instance in compliance with an order of remand made under 
section 562 of the Oode of Civil Procedure is no bar to the filing 
of an appeal from the order of remand or to the hearing of such 
an appeal; and we agree with the ruling in Bobu Lai v. Raw,
Kali (1̂ .

Turning now to the merits of the case, we are of opinion that 
this appeal must prevail. The plaintiffs claim for pre*emption 
is based on custom as recorded in the wajib-ul-ara. AccordiDg 
to thâ dooament, as we read it, the custom mentioned in it pre- 
Vails among members of the co-parcenary body. The property 
sold is what is called aram dari land. It does not clearly appear 
what the nature of m'CLzidari lands is. But, after referring to 
various settlement reports, we find that arazidats are not 
members of the co-parcenary body. The rule of pre-emption 
which applies to co-parceners is not therefore applicable to the.m 
and the plaintiff̂ s claim must fail.

(1) Weekly Notes., 1906, Pi, 28



1908 We accordingly allowgthe appeal, set aside the order tKe
’ Court below, and restore tbe decree of the Court of first inst- 

KtrirwABi ance. The appellant will have his cosbs here and in the Court 
jAEBAif. below.

DHM. A'p’pectl decreed.
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IBefore Mr- Justice Michards andlMt.JusUee Qriffin.
G.B OEBY, OFFICIAL ASSiaNEE, (Appmoant )v. HAZAEI^AL

(DEOEEB'EO IDES).^

July 14s C4vil JProeBdure Code, section 24i4i —0 ^ c ia l  Assignee-^^'DisallowanGe o f  claiim, 
—  — o f  Official Assignee to have proceeds o f  sale in execution o f  deeree against

insohmt juAjmeni debtor paid to 7nm—Appeal.
Seld  that, tlio Official Assignee not being tlio representative of an insol- 

VQnfc 3udgment-debtorj no appeal woxild lie against the disallowance of hiB 
claim to have the proceeds of a sale in execution of a decree against an 
insolvent judgment-debtor paid over to him, Kaghi Prasad f .  jdiller (1), 
Sardarmal v. Avmmyal Salha^athy (2) and ChmdwvU v, Ranee Soondery 
Dos&ee (3) referred to.

The facts out of which this appeal arose -were as fol» 
lows

One Hazari Lai obtained a decree against Dhani Earn, and 
his son, Lachmi Karain on the 2nd of May liW . In execution 
of this decree, property belonging to the judgment-debtors was 
sold on the 27th and 28th May 1907, The judgment-debtors 
were declared insolvent by the Calcutta Court and'Vesting 
orders ia respect of their property were passed in the case of 
Dhani Earn on the 17th May 1907 and in the case of Lachmi 
Narain on the 29th May 1907. The insolvents’ schedules 
were not filed until the 7th April 1908. The appellant, f  ho is 
the Official Assignee, applied to the. Court below for payment to ' 
him of the proceeds of the sale. The Court below (Subordinate 
Judge of Cawnpore) relying on the ruli?=ig in the case of 
Kashi Prasad v» Miller (4) refused the application.

The Official Assignee thereupon appealed to the High Court.
, •J’lrst Appeal Ko. 257 of 1907, from a decree of Girdhari Lai, Sub

ordinate Judge of Cawnpore, dated the 5th of Acguafc 1907.

i l S  ?* T- ?■’ 22 Calc.. 269.(3> (1896) I, 4 . E., 21 Bom., 206. (4)^(1885) I. L. R„ 7 All., 752,


