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question of title. Moreover, the question of title was nog
directly in issue in the Revenue Court in those cases. Regardmg
the case of Shebw Raut v. Behari Rout, 1t is suffieient fo remark
that it lays down a eorrect rule of law, but bas no application to
the case before us, in which the original Court of Revenue, by
the provisions of section 206 of the old"Rent Act, is deemed
to be a Civil Court.

For the above reasons, I would hold that the judgment
of this Court, dated the 14th August 1905, in 8. A. No. 872 of
1903, operates as res judicata, and would allow the appeal and
set aside the decrees of the Courts below and decree the plain-
tift’s claim with eosts.

SravLey, C. J.-~I concur in the proposed order.

By taE CourT.~The order of the Court is that this appeal
be allowed, the decrees of the Courts below be seb aside, and
the plaintiffy’ claim be decreed with costs.

Appeal decreed.

Bofore Mr. Justice Banerji ond My, Justice Richards.
BITHAL DAS A¥D o7uERS (DEORER-HOLDERS) » JAMNA PRASAD AXD 0THERS,
{JUDGMENT-DEBTORS) ¥
Ewecubion of decree—Refund of money vealized in execution of o decres
afterwards reversed in appeal—Limilation—Erecution of decres
stayed by injunction—~— Procedure,
On the 7th Qctober 1901 an ez parée docree on a moxtwage wag passed in
“favour of the appellants. Bufore, however, the decres was made the appellants
had obtained an injunetion restraining the vespondents from realizing certain
money deposited in Court to their eredit, After this decree was pessed, the
appellants withdrow out of this amount Hs. 19,04:I. The decrece wag sel
aside on the 9th July 1904, Th2 suit was retried ; and on the 17th September
1904 the Court of first instance made a decree in favour of pliintiffs for
Rs. 17,711-7-0, This dscree was afirmed by the High Court on the 18th
December 1906,  On the 17th September 1907, the respondents applied for a
refund of the difference (Rs. 1,804) between the swu roalized by the plaintiffs.
and the sum finally decraed.
Held (1) that the plaintiffs wers b liherty to proceed either by application
or by suit—Shaman Purshad Roy Chowdery v. Hurro Purshad Roy Chow-
. @ery (1), Collector of Eleerut v. Kalka:Prased (2) and Shiam Sundor Lul w.
Kaisar Zemoni Begam (3) referred to; and (2) that the application was

“#1irst Appeal No, 45 of 1908, from a deeree of Sheo Prasad, Subordinate Judge
-of Agra, dated the 20th of Januny 19¢8.

(1) (1865) 10 Moo. I A, 203.  (2) (1906) I T. B., 28 AlL, 665.
(8) (1906) L L. R., 20 AL, 143, ‘
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not bar.x"ed b; limitation. Harish Chandra Shahe V. Chandrea Hohar Das
(1) distinguished.

Tas facts of this case are as follows :—

On the Tth of October 1901 an ex purte decree on a mortgage
was passed in favour of the appellants, Before, however, the
decree was made, the appellants had obtained an injunction
under section 492 of the Cude of Civil Procedure restraining the
respondents from realizing certain mouey deposited in Court to
their eredit. = After the passing of the ex parte decree the appel-
lants withdrew from Court Rs. 19,041 out of the sum mentioned
above in satisfaction of their deeree. The decree, however, tas
set aside on an application made by the respondenis under sec-
tion 108 of the Code of Civil Procedure on the 9th of July 1904 ;
the suit was retried ; and on the 17th of September 1904 the
Court of first instance made a decree in favour of the plaintiffs
for Rs. 17,711-7-0. This decree was affirmed by the High Court
on the 18th of December 1906. On the 17th of S8eptember
1907 the ;espondeuts made an applieation to the Courtfor vefund
to them of Rs. 1,804, being the difference between the amount
realized by the decree-bolders and the amount subsequently
decreed by the Court together with interest and costs. The
Court below (Subordinate Judge of Agra) granted the applica-
tion. R

The decree-holders thereupon appealed to the High Court.

Babu Jogindro Nath Chaudhrs, for the appellants.

Baby Sital Prasad Ghose, for the respondents,

Banersr and Kiomarps, JJ.—-The facts ont of which this
appesl arises are these +.—On the Tth of October 1901 an ex parte
decree on a mortgage was passed in favour of the appellants,
Before, however, the decree was made, the appellants had obtain-
2d an ®junction ander section 492 of the Code of Civil Proce-
dure restraining the respondents from realizing certain money
deposited in Court to their credit, Afier the passing of the e
parte decree the aﬁpellants withdrew from Court Rs. 19,041
out of the sum mentioned above in satisfaction of their decree.
The decree, however, was set aside on an application made by
the respondents under section 108 of the Code of Civil Proce-

~ dure on the 9th of July 1904 The suit was retried; and on the
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1908

BITHAT
DAs

JAMNA
PrasaD,



478 THE INDIAN LAW REPORTS, [vor. xxx.

1908 17th of September 1904 the Court of first instance made a
T Brman  decree in fayour of the plaintiffs for Rs. 17,711-7-0. This
D:S decree was affirmed by the High Court on the 18th of December
Tanna 1906. On the 17th of September 1907 the respondents made an
FragsD. application to the Court for refund to them of Rs. 1,804, being
the difference between the amount realized by the decree-holders
and the amount subsequently decreed by the Court, together
with interest and costs, The Court below has grawrted the
application. Hence this appeal.
" Two contentions have been urged before us—(1) that the
remedy of the respondent was a suit and not an application, and
(2) that the application is time-barred.

As regards the first point we think that the respondents were
competent to make an application for the refund of the money,
The decree originally passed was superseded by the subsequent
decree made in 1904. As observed by their Lordships of the
Privy Council in Shama Purshad Roy Chowdery v: Hurro
Purshad Roy Chowdery (1), “if it (the decree) has been so
reversed or superseded, the money recovered under it ought
certainly to be refunded, and as their Lordships conceive,is reco-
verable either by summary process or by a new suit or action.”
The respondents were therefore entitled to apply for a refund
of the money and were not bound to bring a separate suit.
That they are entitled to the money can admit of no doub,
and the only question is as to the form of the remedy to which
they must resort for obtaining relief. The principle of the
rulings of this Court in the cases of The Colloctor of Meerut v.
Kolka Prasad (2) and Shiam Sundar Lol v, Kaiser Zamams
Begam (8) applies to this ease.

As to the question of limitation, the respondents did not
become entitled to the money until the decree of the 17th of
September 1904 was passed. It is true that on the ew parte
decree passed on the 7th of October 1901 being set aside they
might have applied to the Court to direct the appellants to refund
the sum of Rs. 19,041 which they had withdrawn from the Court
in pursuance of that decree, but as an injunction had been issued
restraining them from withdrawing the money until the final

(1) (1865) 10 Moo, T. A, 203, . (2) (1906) L. (. R. 28 All, 665,
(8) (1906) I. L. K. 29 4ll,, 143,
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decisien of the suitthey could not apply for payment of the amount
to them either by the Court or by the appellants, This distin-
guishes the present case from the case of Harish Chandra Shahe
v. Chandre Mohan Dass (1). Upon the ex parte decree being
seb aside the parties were relegated to the position in which they
were before the decree was meade. Therefore the injunction
which had been issued to the respondents under section 492
revived,and remained in full force, and the respondents could not
have asked for payment of the money. As we have said above,
it was only when the suit was finally decided and the decreg was
made for a smaller sum than that which the appellants had taken
from the Court that the respondents’ rightto a refund acerued.
As their application for a refund was made within three years
of that date, the application is not time-barred. We dismiss

the appeal with costs, .
Appeal dismissed.

FULL BENCH.

Bejfore My, Jyaiica Banerji, Mr, Justice Aikman and Mr, Justice
Karamal Husain
UMAN KUNWARI (Derzypant) 0. JARBANDHAN
(PrarnTIFF) AND RAM RAJI KUNWARI (DerEypANT), ¥
Civil Procedure Code, seciions 562, 588 (28)—Remand—Appsal from order of
remand filed after decision of auit in accordance therswith,

Held that the fact tliat the suit has been decided by the Court of irst in«
stance in compliance with an order of remand made nnder section 562 of the
Cods of* Civil Proceduwre is 1o bar to the filing of an appeal from the'order of
remand or o the hearing of suck an appeal. Boby Lalv. Ram Kali (2)
followed, Salig Ram v. Brij Bilas (8) overrnled. ZRameshur Singh v. Sheo
Din Singk (4), Shea Natk Singh v. Bam Din Singh (5) and Jatisga Vallsy Tea
Company v. Chera Teo Company (6) referved to, Madku Sudan Sen v. Kamint
Rantg Sen (7) dissented from,

THig was an appeal in a pre-emption suite The court of
first instance (Munsif of Basti) dismissed the snit on the 30th
of April 1906, but the lower appellate court’(officiating Subordi-
nate Judge of Gorakhpur) reversed this decision, and, on the27th

b Fu-st Appeal No. 69 of 1907, from an order of Banke Bihari Lal, Subordis
nate Judge of Gorakhpur, dated tzhe 27th of March 1907.

(1) (1900) 1. L. B,, 28 Calc‘, 113. (%) (1889) I L, R, 12 All,, 510.

(2) Weekly Notes, 1906 (5) (1895) L. L. R,, 18 All, 9.

(a) {1907)1. L B, 29 AL, oo, (6) (1885) 1. L. ®., 13 Cale, 45.
‘ (7) (1905) I L. R.; 82 Cale., 1028,
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