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APPELLATE CIVIL.

Before Mr. Justice Banerji and Mr, Justice Bichards.
BECHAN SINGH (Drrexbaxt) o. KARAN SINGH (PLAINTIFF).¥
Aet (Local) No, ILof 1901 (dgra Tentnoy Aut), section 201-—det No. I of
1872 (Iadian E'Dide).zcd Aet), section 4—Bridence — Presumplion —Record
of plaintiff’s name as a co-sharer,
Held on o constpuction of section 201 of the Agra Tenanmcy Act, 1901,
that the words “ if in any suit instituted under the pravisions of Chapter XI
. . . "he plaintiff is recorded J2s having such proprietary right, the
Court shall presume that he has it » mean that, so far ss the” Revenue Conrt
is concerned, such Court is bound to presume in favour of the plaintiff, and it
is for the dofendant * to establish by suit in the Civil Court that the plaintiff
bas no such proprietary right” Dienke v, Umrao Singh (1) and Dil
Ewnwar v. Udai Bam (2) dissented from, Tho judgment of Richards, J., in,
Dhanky v. Unrao Singk (38) followed: Banwari Lal v, Niedar (4) explained.
THE plaintiff in this ens: sued as mortgagee of a 2} biswa share
in mauza Larhapur, pargana Imratpur, t» recover from the defen-
dant, the lambardar of the village, his share of profits for the
gears 1309, 1310 and 1311 Fasli, The plaintiff was recorded in
iho khewat as mortgagee. The defendant vesisted the suit upon
various grounds, bat mainly upon the ground that the plaintiff
was not, and had not been for more than 12 years before suit,
in possession of the shave in quasiion, and that the defendant was.
in adverse propristary possession. Tae Court of first instanoe
(Assistant Colleesor of the first class) gave the plaintiff a decree.
The dsfendant appealed, The District’ Judge dismissed the
appeal, holding that, according to section 201 of the Agra
Tenarey Act, 190%, the Revenue Court was bound to presume in
favour of the plainti{f’s title, leaving to the defendant his remedy
in the Civil Court.  The defendant thereupon appealed to the
High Court, '
Babu Surendra Nuth Sen, for the appellant.
Munshi Gulzari Lal, for the respondent.
BaNgrJT, J.—This appeal arises in a suit for profits- brought
against the lambardar by the mortgagee of a recorded co-sharer,
The nams of the plaintiff is also recorded in the revenue papers.

#Sgcond appesl No, 1100 of 1005 from n decres of H. W. Lyle, District
Judge of Farrukhabad, dated the 1st of August 1805, confirming a decree of Avadh
 Behari Lal, Assistant Collectoy of Farrukhabad, dated the 17th of May 1805, " .

{1) (1907) I. L. R., 80 A11, 88,  (3) Weekly Notes, 1907, p. 43,
() (1906) 1. L 1%, 20 All, 148 (4) (1906) I, L. B.y 29 AL, 748,
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The elaim was resisted on the ground that the plaintiff had no
proprietary right and that the defendant was in sdverse pro-
prietary possession. The Court of firsh instance decreed the
elaim in port and this decree has been affirmed by the lower
appellate Court. The learned Judge was of opinion that, having
reza-d to section 207, sub-section (3), of the Agra Tenancy Act,
the Court conld not go behind the entry in the revenue record
and was not competeul to try the question of proprietyy right
raisad on beaalf of the defendant. The correctness of this

"decision is impugoed in this appea. Section 201 of the Agra

Tenancy Act provides for suits for profits brought by two deserip.
tions of plaintiffs : (1) those whose names are not recorded as
having the proprietary right enfitling them to bring the suit,
and (2) those whose names are so rezorded. As regards the first
class of persons the section provides that the Cowrt shall proceed
in the manner directed in section 199, that is to say, it may either
require the plaintiff to institube a snit in the Civil Lourt to
establish his right or it may determine the question of title itself,
constitusing itself for that purpose a Civil ‘Court, the defeated
party having a right of appeal to the District Judge or the High
Court as the case may be. In the case of a plaintiff whose name
is recorded, the section provides that the Court shall presume that
he has such right, But it further provides tha% in such a case
a suit may be brought in the Civil Court to establish that the
plwmtzﬁ” has not such proprietary right. Tt is thus clear from the
proviso that if the plaintiff is a person whose name is reeorged in
the revenue papers it is for the defendant to brmg a suib in the
Civil Court to have it established that the plaintiff has no such
right. It seems to me that the object of the section is that when
the name of the plaintiff is recorded in the revenme papers, the
Court is bound to/presume that he has ths right to sue, and the¥rny -
of his nams should b2 regarded as sufficient proof and the Court
should not go behind it in order to determine the question of
the plaintiffs prop-ietary title, the remady of the defendant
being a civil suit. Lfthe defenlant can disprove the plaintiff’s
title in the Revenue Court and that Court can try the question
of ftitle, the proviso i3 superfiuous, - Under sections 44 and 57 of -
 the Liand Revenue Act (No, III of 1901) an entry in the reyenue
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regissers and in the record of rights is primd facie evidense
of what it records, and any ove disputing it has the right to sue
in she Civil Coart to establish his right, Those seetions would
give 10 the drfendant all the remedy that he might be entitled
to, and tterefore the whole of clause (3), including the proviso,
would be unnecessary and superfluous. Any other view would
lead to acomal®es. If the plaintiff’s name is not recorded, the
Revenus Conrt has the option of not trying tha question of fitle
and may refer the plaintiff to the Civil Court. But, according,
to the contention of the appellant, if the name of the plaint¥f is
recorded, the Revenue Court has no opfion, but must try the
question of title. Again, if the decision of that question by the
Revenue Court i3 adverse to the plaintiff, he has under the
provis» no right of suit in the Civil Court. So that the defen-
dant has two remedies open to him, whilst the plaintiff has only
one. Surely that could not have been the intention of the
Legislafire. Tt is contended that the words ¢ shall presume’ in
sectinn 201, sub.sectimn (3), must be read as having the same
meaning which is given fo those words in the Evidence Act.
In my jodrmont shat was not the intention of the Legislature,
bevause we find thas in tne Tenancy Act and in the cognate Act
No ITI of 1901 where the Liegislature intends any entry to be
primd freie evidence of what it records, it uses the words * until
the eondrary ii proved.” I may cefer to section 108, sub-section
(2) of te Tenancy Act and sections 44, 57 and 84 of the Land
Revenue Act, T4 is true that in section 9 of the Tenaney Act,
it is provided that certain entries shall be conelusive proof of a
person being a permanent tenure-holder or a fixed rate tensnt
-or not as the case may be, but ib must be borne in mind that the
two Acts were not drawn up with as much care and precision ag
%y shoild have been. TFarthermore, it seems to me that in sec-
tion 201, sub-section (8), it could not be declared thab the record
of the plaintiff’s name should for all purposes be conclusive proof
of the plaintiff’s title, because the proviso to that very section
enables the defendant to bring a suit in the Civil Court to have
the question of title tried and the correctness of the entry tested.
Therefore when in sub-section (3) the Legislature provided that
if the plaintiff is recorded as having the right, the Court should
61 :
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presume that he has it and shonld leave it to the defendant to
have the question of title tried in a Civil Cowrt, the object of the
Legislature was clearly to declare that for the purposes of the
suit in the Revenue Court the ensry should be regarded as suffi.
cient proof and the Court should not go bebind it. That such
was the infention would be abundantly manifest if it were
permissible to us to refer to the report of the Select Committee
on the Bill which afterwards became Act No. II ef 1901.
Apart, however, from this, the whole context of the section
and.the policy of the Act lead, in my opinion, to only one
conclusion, namely, that the Revemue Court should not go
behind the entry. In the case of a person whose name is
not recorded, the Act provides that the question of his title
should be tried by only one Court, namely, either by the
Civil Court or the Revenue Court, which may constitute it<elf
a Civil Court. I fail to see why in the case of a plaintift
whose name is recorded two remedies should have befn given
to his opponent, namely, a remedy of trial by the Revenue
Court and a suit in the Civil Court. In the suit in the Civil
Court the decision in the Revenue Court will be nugatory
and of mno value. Such certainly could not have been the
intention of the Legislature, The view I have expressed
above was held by my brother Richards and mjself in the case
of Niaz Ali Ehan v, Govind Ram (F. A. £. O, No. 70 of 1904,
decided on the 22nd of May 1905).* The same view was taken
by my brother Richards in his dissentient judgwent in the case
of Dhanks v. Umrao Simgh (1) and recently by Mr. Justice
Karamat Husain in Har Prasad v. Syed Muhommad Bagar

®The judgment in this case was as folows

Bawmat snd RicmamDS, JJ.—This was a suit for profits by a piec=
who is recorded as havimg the proprietury right entitling him to olaim
profits, Under sub-section (3) of sectiom 201 of the Tenaney Act of
190L the Court shall presume that such & person hag & propriefary
right, The defendsnt is competent to sue in a Civil Cowrt under the
proviso to that sub-soction to estublish that the plaintiff has not the
proprietary right claimed by him. The Court below was therefore right in
remanding the ease to the Court of firat instunce, and we dismiss this appeal
with costs,

(1) Weekly Notes., 1907, p. 43,
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(8. A No. 152 of 1907, decided on the 21st of April 1908).*
The opposite view was held by Mr. Justice Kndx in Dil Kunwar
v. Udai Rom (1) and also in his judgment in Dhanks v. Umrao
Singh. In the same case it was held in appeal under the Let-
ters Patent (2) that the presumption enjoimed by section 201
iz nob conclusive, but may be rebutted by evidence offered to
the contrary. With great respect, T am unable to agree with the
decisions in the cases in which the contrary has been held. It
apvears to me that in those cases the considerations to which I,
have referred above were not given ‘due weight. In the scase
la<t mentisned there is no reference to the proviso to section 201,
on whic the decision of the question entirely depends. We
have been referred to the case of Bunwari Lal v. Niadar (8), to

#® The judgment in this case was as follows :—

Karauar Husary, J.—This was a suit institnted by Har Prasad and
others under section 165 of the Agra Tenancy Act for their share of the pro-
fite for 1311 Fusli. The allegastion in the plaint was that they wers co-
sharers in the mah.l guledi to the extent of two bigwae out of 9 biswas, 10
biswansis, 8 kachwansis and 12 tanwansis, One of the pleas raised in defence
by the defendants was thut the extent of the share the profits of which ware
claimed was not correct. The Co.rt of first instance found that the corrsot
amount of the share was 1 bisws, 18 biswansis, 1 kachwansi and 18 tanwansis
and gave u decres for the profits of that shave, The plaintiffs appealed to the
learned District Judge of Moradabad, The first ground of apypeal to that

. Court was thit the Court of first instance should have awarded profits
in respect of 2 biswis agrinst whieh the appellant’s names were record- -
od. The lesrned District Judge affirmed the decree of the first Court, holding
that the khewat on the face of it was incorrect. The plaintifis come here in
second appeal, and ib is urged on their behalf that the entry in the khewat
aeccording to the provisions of section 201, sub.scetion (8), of Act No. II of
1901 is conelusive. This contention in my judgment is perfectly sound. Sub-
saction 3, section 201 is us follows:—*If the plaintiff is recorded ashaving such -

.-;:oP'ﬁetary right, the Court shall prosume that he has i6.” That being so, the
Courts below had no power to go behand the entry in the khewat. I thexefore
-decree the uppeal, set aside the decrees of both the Courts below and remand
the caso under the provisions of section §62 of thé Code of Civil Procedure
to the Court of fixst instance through the Court of first appeal with directions
+o0 ascertain the amount of the profits on the basis that the plintiffs are co-
sharers of 2 oiswas and to award that smounnt to them, Costs hers and
hitherto will abide the event.

(1) (1907) LL. R, 29 AlL, 143 (2) (1907) L L. R., 50 AlL, &8, -
(8) (1907) L L. R., 29 All, 168.
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which T was & party. In that case the Distriet Judge had held
that it was for the plaintiffs to «how that they or their predeees-
sors in title had within 12 years cullected tlie profiis. Fyom this
view we dissented, and we pointed out the provisions of section
201, No doubt in the judgment the fdllowing words oceur i~
“ it was for the defendant to reput the presumption the law
raised in the plaintiff’s favour.” As regards this, I may observe
that the question whether the presumption under se:tfon 201
wasa rebuttable presumption or not was not discussed aud this
observation was only an obifer dictum. However, on full consi-
deration I think it was erroneous, In my judgment the conclu-
sion at which the Court below arrived is right. I would accord-
ingly dismiss the appeal with costs.
Bicgarps, J.=The learned District Judge dismissed the
appeal in the Court below on the ground that on the true con-
struetion of section 201, sub-section (3), of the Agra Tenancy Act,
the plaintiff being recorded as having proprietary title *was en-
titled.to a decree, I entirely agree with the decision and reasons
given by the learned District Judge. A difficulty, however,
arises by reason of the fact that a contrary view was taken by a
Bench of this Court in the case of Dhanka v. Umrwo Singh (1).
My learned colleague has referred to the various cases in which
the comstruction of section 201 of the Act has been considered,
and it seems to me that we are entitled, having regard to the con~
fliet of authority, to consider the provisions of the sestion without
feeling bound by any previous decisions. The case of DRanka
v. Umrao Simgh was heard in the first instance by Knox, J. and
myself. Inthe course of my judgment I gave at some length
my reasons for holding that under vhe provisions of sub-section
(8) of section 201 a Revenue Cours could not go behind the gntr
in the khewat recording the plaintiff’s proprietary title. The
judgment is reported in the Weekly Notes, 1907, p. 43, I en-
deavoured to point out that if the Legislature intended that the
entry should merely raise a primd facie case in favour of the
plaintif, the whole sub-section was quite mesningless and guper-
flnous. - Sections 44 and 57 of the Revenue Act had already
made entries of this nature primd facis evidence, and it was
1) (1907) I. L, B, 50 A58,
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therefore eftirely unnecessary to re-enact in section 201 of the
Tenancy Act what was already abundantly provided for by a
general section of the Revenue Act. I also pointed out how
ineonvenient sucha construetion would be having regard to the
proviso to sub-section (3), I would, however, here like to correct
an error in my judgment in the case. At p. 44 of the Report
the following passafe oceurs :—¢ To hold otherwise necessarily
involves the®almost absurd result that the Revenue Court can
decide the question of title against the plaintiff, and that not-
withstanding such decision the same plaintiff can at once go tq
the Civil Court to try the same question over again,” The word
¢ defendant ’ should be substituted for the word ¢ plaintiff > be-
cause it is quite clear that it is only the defendant who is entitled
to go to the Civil Court and ask for a declaration that the plain-
tiff has o title. It seems to me that the very fact that it is the
defendant and not the plaintiff who is enfitled under the proviso
to go to the "Civil Court is the strongest possible argument in
favour of the construction given to the section by the learned
Distriet Judge. As pointed out by my learned colleague in the
course of the judgment he has just delivered, if the construction
contended for by the appellant is to be given to the sub-section,
the defendant is entitled to a complete trial of the question of
title in the Revenue Court, and if the decision be against him he
ean have the same question retried in the Civil Court. Why is a
plaintiff whose title is recorded not given the same right of going
to the Civil Court? <The answer is, I think, because, his title
being recorded, the Revenue Court cannot decide the question ¢f
title against him and he has therefore no necessity to go to the
Civil Court. I have motat all lost sight of the fact that the
view that I take did not find favour with the Bench before
whom the case of Dhamka v. Umrao Singh came in a
Letters Patent Appeal. I bave therefore reconsidered my
judgment, and I have also wery carefully considered the
judgment of the Court hearing the appeal. It seems to me
that the provi;:o to sub-section (3) altogether escaped the
notice of the Court. Noune of the reasons I gave for arxiving

at the conclusion at which I did arrive are deals with in the judg-

ment of the Court. The learned Judges ask :— Is there any
' 62 '
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grave reason for interpreting the words ¢ shall presume * as eGhiva-
lent to the words ¢ shall conelusively presume’?” T think that
there are grave reasons for holding that a Revenue Court, in
suits instituted under the provisions of Chapter XT of the Adt,
should not go hehind the record of the proprietary title of the
plaintiff. The clear intentjon of the section itself is one reason
which would be defeated by any other construction. The section
provzdes the course the Court is to’ adopt—(1) in the case of &
plaintiff who is not recorded, and (2) in thé case of aplaintift who
is retorded. Sub-section (3) is without objecb or meaning if the
Revenue Court is to go behind the entry, and renders two conflict-
ing decisions posmble The learned Judges say :—“The question
is by no means free from difficulty ” and towards the end of the
judgment  on the whole we see no reason for giving conclusiveness
toa presumption where the Legislature has not in’ express terms
done 80,” It seams to me that the learned Judges formed no
very stlong oplmon contrary to the opinion that we tools in the
case of Ninz Ali Khan v. Qobind Ram, and whieh we still
hold after further consideration. The decision seems to me to be
besed upon the definition of the words ¢ shall presume’ in the
Evidence Act. Thera is no similar definition in the Agra Tenancy
Act, The whole object of section 201 of the latter Aect and the
proviso to sub-section (3) clearly show, I think, that the meaning
given by express definition in the Eyidence Act to the expression
¢ shall presume’ cannot be given to the same words in section 201,
sub-section (8), of the Tenancy Act. A perusal ¢f the provisions of
the Revenue Aot clearly shows that it was the intention of the
Legislature to muke the records in the revenue registersand
record of rights as accurate and as valuable as possible. Elaborate
provisions are made for their preparation and correetion, ard it
certainly is not unnatural to suppose that the Legislatare mtended
by sub-section (3) that in a Revenue Court these records should
be deemed conclusive in certain specified suits, namely, in suits
instituted under the provisions of Chapter XI of the Act. The
value and efficacy of these records will be much enhanced if pres-
sure ia brought to bear on persons entitled to proprietary rights
fo have such rights recorded. In section 108, sab-section @) a
receipt is made primd. focie evidence of an acquittance-in fulk
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up to the ‘date of the receipt. The words used ave it shall be
pxesumed until the eontrary is shown.” Here we have an instance
in which the same words in the same Act are qualified by the
words “ tntil the contrary is shown.” Section 44 of the Land
Revenue Act (passed the same day as the Tenancy Aect) provides
that the entries in the Annual Registers ¢ shall be presumed to be
true until the contrary is proved.,” Section 57 provides that all
entries 1n Records of Rights ¢ shall be presumed to be true unsil
the contrar y is shown.” It cannot be said that where the Legis-
Inture intended the words ¢ shall presume’ to create merely a primd
facie presumption ib never said so. It is true that the expression
‘conclusive proof’ occurs in section 9, This section, however, refers
to all Courts and not merely to a Revenue Court.

The point involved is one of great importance and of frequent
occurrence, After full consideration I have no doubt but that
the decision of the Court below was correct, and I alse would
dismiss ghe appeal with costs.

By THE CouRT.—The appeal is dismissed with costs,
Appeul dismissed.,

Bofore Sir Jokn Stanley, Knight, Chicf Justice, and Mr. Justice Sir William
Burkitt,
CHEDA LAL Axp ANoTHEER (DEFENDANTSH) 0. GOBIND RAM (PLAINTIRE).®
Will—Constructifn of document—~* Money *— QFeneral personal estate.
Where a testator after clearly indicating an intention to exclude entirely
certain of his relations from succession to his property, proceeded to bequeathe
his “money ” to two legatees, with directions as to its disposal, it was Zeld
that tJe intention ofethe testator being apparently, from a perusal of the
whole will, to bequeathe all his personal property to the legatees, it was not
necessary to construe the term used in its strict limited signification, but the
whole of the testator’s personal estate passed. Cadogan v. Palagi (1) referred
to.
Tz suit out of which this appeal arose was instituted by

"Gobind Ram, the surviving brother of one Bhawani Das, who died

on the 7th September 1898, to recover from the defendants Cheda

Lal and Joti Prasad certain movable property which belonged to
Bhawani Das at his death.. The defendants claimed to be
entitled to possession of the property in question under the

¥ Tirst Appeal No. 110 of 1899 from a decree of Maula Bakhsh, Oﬁicmtmg
Subordinate Judge of Bareilly, dated the Buh of April 1899,

(1) (1883) L. R., 25 Ch, D, 154,
63
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