1908

Conrzc1on
oF

Minzsy
0.7
YAWAN

SIRGH,

1908
May22.

402 THE INDIAN LAW REPORTS, [VOoL. XXX,

ope for money payable under a mortgage bond. As the property
jrortgaged consisted of mortgagee rights, it was assumed, accord-
ing to the mlihg in foree at the time when the suit was brought, that
the mortgaged property could not be sold, but there is the clear
eoveuant in the bond that the money would be recoverable in
case of default in delivering possession from the person and other
property of the mortgagors. This was,in our opinion, a suit which
was governed by article 116 of schedule 11, being in stbstance
a suit for compensation for breachof contract, namely, the con-
“tragt to deliver possession and pay the amount secured by the
bond in case of default in delivering possession. The bond being
a registered instrument, the period of linitation under that arsiele
was 8ix years, and the suit was therefore within time. This
view is in consonance with the ruling of a full Bench of thig
Court in Husain Ali Khan v. Hafiz Ali Khan (1). The result
is that we allow the appeal, set aside the deoree of the Court
below and restore that of the Court of first instance with costs in
all Courts,
Appeal decreed.

Bojfors Sir Jokn Btanley, Knight, Ohicf Jusiics, and Mr. Justice Bansrji,
MUL KUNWAR axD oTHER (DEFENDANTE) o, CHATTAR SINGH (PrArNTrre)
A¥D MUSAMMAT NAUGI (DEFENDANT)®
At No, XV of 18?7 (Indian Limitation Aet ), scheduls IT, artiole 116 - Limita-
tion—8uit for compensation for the breach of a contract in writing

registored.

A deed of sule of immovable property, duly registered, contained a
covenant to the effeot that in the event of a claim being adwanced by & co-sharer,
or in the event of the purchaser losing any part of the property in any other
way,he would be entitled foa refund of the consideration and to damages,
The purchaser, failing to get possession of part of the property purchased,
sned for possession, or in the slternative for a refund of a proportionate part of
tho conpideration money and damages. Held that as regards the latter relief the
guit was goyerped by avticle 116, and not by article 97, of the second schedule to
the Indisn Limitation dct, 1877,

TuE facts ont of which this appeal arose ave as £follows s
Two brothers, Dip Chand and Lajja Ram, owned certain pro-
perty. Dip Chand died in 1876 leaving him surviving his seng

iSqmnd‘Appeal No. 296 of 1907 fI:Om 2 decre O‘wa: — t e
%‘ Aligarh, dated the 22nd of December 1906, confirming & doce eeli frg; tg:l(}’%:
oshj, Subordinate Judge of Aligarh, dated the 26th of January 1905,

€1) (181) I. L, R, 8 AlLL, 600,
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Kanhaaiya. Tial and Makhan Lal and a widow Musammat Na'&gi.
The nanmes of these personswereentersd in the revenue records ‘1\&
regard t') his half shave of the property. Lajja Ram died in 1885,
His share devolved on his nephews Makhan Lal and Kanhaiya
Lal. Makhan Lal died leaving a minorson, Ghanshiam Das, and
a widow, Musammat Mul Kunwar. On the 16th of September
1898 Mul Kunwar sold one-half of the property to the plaintiff,
On the IOth of January 1899 Kanhaiya Lal sold the other half,
The pla.mtlff applied for the entry of hisname in respect of the
entire village, but his application was rejected on the 16th of
August 1899 as regards the share which was recorded in the name
of Musammat Naugi, the widow of Dip Chand. The plaintiff
then sued for a declaration of his right and for possession against
Naugi, but that suit was dismissed on the 23rd of November 1900.
On the 9th of July 1904 he brought the present suit against Mu-
sammat Mul Kunwarand her minor son Ghanshiam Das ag the
principal defendants, and he claimed the following reliefs (1) that
possession be awarded over the property, (2) that if possession be
not awarded a proportionate part of the consideration for the sale
with interest be awarded to him, and in case the first relief was
granted, that he might be awarded further damages.

The Court of first instance (Subordinate Judge of Aligarh),
granted the secongl prayerin the plaint, and the decree of that
Court was affirmed by the lower appellate Court (District Judge
of Aligarh). The defendants Mul Kunwar and Ghanshiam Das
appealed to the High Court,

Dr. Satish Chandra Benersi and Pandit Mohon Lal
Nehrw, for the appellants.

Munshi Gulsaré Lal, Babu Parbati Charan Chatierji and
Babu Surendra Nath Sen, for the respondents,

- Svsxrey, C.J.,and Baxers1, J.—The suit which has given
rise to this appeal was brought under the following circum-
stances :=—Two brothers, Dip Chand and Lajja Ram, owned
certain property. Dip Chand died in 1876 leaving him surviving
his sons Kanhaiya Lal and Makhan Lal and a widow Musammat
Naugl. The names of these persons were entered in the revenue
records in regard to his half share of the property. Lajja Ram
died in 1885. IHisshare devolved on his nephews Makhan Ial
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10s  2nd Kanhaiya Lal. Makhan Lal died leaving a ‘minor son,
~ Moz Ghanshmm Das, and a widow, Musammat Mul KunwaX On
Koxwiz /e 16th of September 1898 Mul Kunwar sold one-ha,]r of the
CH{T;?/ property to the plaintiff. On the 10th of January 1399
SIZHE. Ranheiya Lal sold the other half. The plaintiff applied for the
entry of his name in respect of the entire village, but his
applica.tion was rejected on the 16th of August, 1899 ss regards
the share which was recorded in the name of Musammab Naugi,
the widow of Dip Chand. The plaintiff then sued for a "declara-
Jtlon of his right and for possession against Naugly bub that suit
was dismissed on the 23rd of November 1900, On the 9th of
July 1904 he brought the present suit against Musammat Mul
Kunwar and ber minor son Ghanshiam Das as the priuncipal
defendants, and he claimed the following reliefs (1) that
possession be awarded over the property, (2) that if possession
be not awarded a proportionate part of the consideration for
the sale with interest be awarded to him, and in case the first
reliof was granted, that he might be awarded further damages.
The Court of first instance granted the second prayerin the

Biaint and the desree of that Court has been affirmed by the -
lower appellate Court. ’

The defendants have preferred this appeal, and the first
contention raised on their behalf is that the elaim iy barred by
Limitation. We may observe that this plea was not set up
in either of the Courts below. The contention is that the suit
ig one for money paid on an existing consideration which hag
failed, and that therefore article 97 of Schedule LI of the Limita-
tion Act applies, and, as the suit was brought after three years
from the date on which the plaintiffs’ suit against Musammat
Nangi was dismissed, this claim is time-barred, We do not think
this contention is right. The claim is upon a covenant contained in
the sale deed, that covemant being to the effect that in the
‘event of a claim being advanced by a co-sharer, or in the event
of the purchaser losing any pavt of the property in any other way,
he would be entitled to a refund of the consideration and to
‘damages. Now this is clearly a suit on that covenant and for
the breach of it, namely, the failure of the defendants to put the
plaintiff into possession of the share of the property sold which
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was ‘recorcied in the name of Musammat Naugi, The claim
thereflre was clearly one governed by article 116 of schedie
I1, as tYje sale deed was a registered instrament.

The next contention i8 that under the covenant the plain-
tiff was notentitled to any refund, ashe was aware of the title
set up by Musammat Naugi at the time of his purchase. This
contention also has in our judgment no force. The parties were
probably aware of the fact that a part of the property was entered
in the name of Musammat Naugi, and it was apparently for
that reason that the purchaser took the covenant from the vendor

to which we have referred above, which is an absolute covenant,

For these reasons we think the Courts below were right and
we dismiss the appeal with costs.*
Appeal dism issed.

* This case was followed in F. A. £, O. No. 38 of 1908, Ram Jagg:i Rai v.
Kauleshar Rai, decided on the 22nd June 1908, the judgment in which is
printed below :—

Arzmaw and KArAwmar Husary, JJ.—The pleintiff, whois respondent
here, purchased certain landed property from the defendants, The sale deed
sebout that the property was unincumbered. It contained a covenant that
if the vendee should be dispossessed of any portion of it the vendors would
repay & proportiomate amount of the sale price with interest at 2 per cent,
Iz consequence of a decree obfained by a prior inenmbrancer ‘the plainbiff
was dispossessed of a,portion of the proparty on the 8th of April 1904, On the
14th of July 1907 he filed the suit in which this appeal arises, t¢'recover £rom the
defendants the proportionate value of the share of the property of which he
had been dispossessed together with interest. The Court of first instance
dismissed the suit, holding that it fell within article 97 of schedule II of the
Limitation Act, which provides a period of three years for a suit to recover
money paid npon an existing consideration which afterwards fails, the time
from which the period begins to run being thedate of failure. The plaintiff
appenled, The learned Subordinate Judge allowed the appesl and remanded
the case under section 562 of the Code of Civil Procedure for decision on the
merits. Against that order of remandthe present appesl has been preferred.
The learned Subordinate Judge was of opinion that the suit fell within axrtiele
116 of the second schedule, which allows six years for a snit for compensa-
tion for the breach of & comtract in writing snd registered. Weare clearly
of opinion that the suit does fall within that article and that the view taken
by the learned Subordinate Judge is right, - The cases cited by the learned
counsel for the appellants, namely, Ram Chondar Singh v. Tokfa Bharii
(L L. R., 26 AL, 619) and Hanmuman Kamat v. Hanyman . Mandur (I. L. B.

19 Cule;, 128) are clearly distinguishable,  In the case "Tdlahi Ram v, Murli-.

dhar Chaturbhuj Morwadi (I L. R., 26 Bom., 760) it was argued for the-
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A'i(pellant: whose suit had been dismissed as barred by limitation, that even
Fe

mrticle 116 applied, the suit was time barred. The learned Judges; dxd not
touch on this plea at all, The decision of the Court bslow is in ncf.:ordance

with a recent decision of this Court (as yet unreported) inm Secord Appeal

No. 296 of 1907 disposed of on the 22nd of May lagt. It was there held that
4 similar suit to the present “was clearly ome governed by article 116 of
schedule 1T, as the sale deedwas a registered instrument.” For the above
reasons we nre of opinion that the appeal fails, and it is dismissed with
costs.

Befure Sir Johu Stanloy, Knight, Chicf Justice, and Mr, Justice Banerji,
HARPAL SINGH Axp ormers (DrPEnDANTS) v. LEKHRAJ KUNWAR
‘ (PrarnTIe®) AXD JANKI KUNWAR (DEPENDANTS).*
Hindu law—S8uccession—Impartible estate—~Eatate dovised to widow of owner
—8uit by reversioner - Compromise—Estate taken by reveraioner,
The owner of anjimpartible estate to which the rule of primogeniture
applied died leaving a will which purported to give the whole estate

- -aboslutely to his widow. After the death of the testator the next reversioner

-sued to recover the estate and pleaded that the will seb up by the widow was
invalid. The parties to this suit entered into a compromise, the main
provisions of the compromise being that the widow should be the “ gaddi-nas
shin ” during ber life and should give the plaintiff a monthly allowance, and
that after the death of the widow the plaintiff or any representative (kzem
makam) who might be living should be the absolute owner of all the movable
and immovable properties possessed by the testator and should oceupy the
#gaddi”, The plaintiff reversionor predeceased the widow.

Held on suib by the widow of this reversioner to recover the estate as
against certain other members of her;husband’s family ~who were in posses-
gion, that the effect of the compomise was that a vested intorest in the estate
in the character of'an impartible cstate was, subject to the life interest
of the widow, limited to the plaintiff reversiomer, and fhat wupon his death
the estate descended to his heir according to the rule °¢f primogeniture and
not to his widow.

" Rani Mows Kuwar v. Rani Hulas Kuwar (1), Gobind Krishna Narain
v, Abdul Qayyum (2), DBuchcho Kunwar v. Dharam Das (8) and Ram
Skankar Lal . Ganesh Prasad (4)}referred to, 4bdul Wahkid Khan v.
Nuran Bibi (5) distinguished,

TaE facts of this case are fully stated in the judgment of
the Court.

The Hon'ble Pandit Sundar Lal and Dr. Sutish Chandra
Banergi for the appellants.

* f1irat Appeal No, 94 of 1906, from a decree of W, R, ., Moir, District
Judge of Jaunpur, dated the 24th of Feby uary 1906,

(1) (1874) L.R, 1T A, 157.  (3) (1906) I L. R, 28 All, 347,
(2) (1903) LL.R., 25 A1, 546. (4) (1907) I. L. R, 29 All, 451.
(5) (1886) L L. R., 11 Calc,, 507,



