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tha,t on the finding of the lower appellate Court that the i^ort- 
'age debt has been satisfied long ago oat of the usufruot, the sail; 

of the plaintiffs is barred by limitation. This plea, hpwever, 
was abandoned before us. Another objection has been raised 
as io the finding of the lower Court in regard to the amount of 
the mortgage money. The respondents contended that the terms 
of the wajib-ul-arz of 1890 show that the amonpt secured by the 
m' r̂tgage was Es. 1,000. We have examined this wajib-iil-arz 
and we agree w ith the construction placed on it by the lower 
‘ftiTpellate Court. We set aside the decrees oi the Courts below 
and decree the plaintiffs’ claim as set forth in relief {a) of the 
plaint. The plaintiffs will have their costs here and in the 
Courts below.

This case '.vas very ably argued by the learned advocates 
for the partieŝ  parfciculaily by the learned advocate for the 
appellants.

A'p'peal decreed.

JSefore Sir John Stanley, Knight, GMef Justice, &nd Mr, Jusiioe 
Banerji.

COLLECTOR OF MIRZAPUE (Piaintijj), «. DAW AN SINGH ,
AKD OTHBES (D o t HNDANTS).®

Act ifo. X V  o f 1877 (Indian Limitation Act), schedule II , article 116—Limita- 
tion-^mortgage— Snit for  compensation for the breach o f  a eontrmi 
in writing registered. ^

A registered mortgage bond provided that the amount secured by it should be 
paid by instalments, and that in case of default the mortgugeo would be entitled 
to talte possession } further that should there ba any loss in the recovery of 
the amount due or in (Jeliyery of possession of the mortgaged landj the mort­
gages would have power to realise the amount secured by the bond with the 
interest atl pet cent, from the date of the cause of action till repayment, either 
from the person or from the property, movable or immoTaWo, of the debtor, or 
from the property mortgaged.

Seld  that a suit based upon the foregoing covenant to rccovor the mortgage 
money upon failure of "the mortgagor to pay instalment9 was in substance a suit 
for compensation for broach of contract, to -which the linjitation prescribed 
by article 116 of the second schodulc to the Indian Limitation Act, 1877, 
applied. Susain Alt Khan v, Hafis AU  JTtow (1) referred to.

T his was a suit to recover the amount o f a mortgage bond, 
dated the 17th of April 1899. It was a registered document,

* Second Appeal No. 10 of 1907 from a decree of Muhammad Ali, District 
?udge of Miraapur, dated the 12th of September 1906, modifying a decree of 
AmjaduUah, Subordinate Judge of Mirzapur, dated the 1st of June 1906.

(1) (1 8 8 1 )I . L .E . ,8 A l l . ,e 0 0 .
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and provided that the amount secured by it should be paid 
instalmentB  ̂and that in case of default the mortgagee 'would b e v  C om botob 

entitled “to take possession. It further provided that should there

VOL. SXS-.J

ino8

be any loss in tie recovery of the amount due or in delivery of 
possession of the mortgaged landj the creditor would have j)0'wer Sihge.

to realise the amount secured by the bond with interest at 1 per 
cent, from the dale of the cause of action till repayment, either 
from th^peiBoa or from, the property, movable or immovable, of 
the debtor, or from the property mortgaged. The f  rst instalment 
was payable on the 16th of December 1899. The present suit Tfas 
brought on t'le l5th of December 1905. The Court of first 
instance (Subordinate Judge of Aligarh) decreed the plaintiff^s 
claioi. On appeal, however, this decree was reversed by the 
District, Judge who dism,issed the suit, holding it to be barred by 
limitation. The plaintiff appealed to the High Court.

Mr. A, E. Myves, for the appellants.

Mr. Muhammad Raoof, for the respondent.
S t a n le y ,  C. J. and Bazsterji, J.—The suit which has given 

ri'6 ' to this appeal was brought by the plaintiff appellant to 
recover the amount of a mortgage bond, dated the 17th o f April 
1899. It was a registered document, and provided that the amount 
secured by it .should be paid by instalments, and that in case of 
default the mortgagee would be entitled to t^ke j3ossession. It 
further provided that should there be any loss in the recovery of 
the amount due or in delivery of possession of the mortgaged land, 
the creditor woaljJ have power to realise the amount secured by 
the bond with interest at 1 per cent, from the date of the cause 
of action till repayment, either from the person or from the pro­
perty, movable or immovable^ of the debtor, or from the property 
mortgaged. The first instalment was payable on the 16frh of 
December 1899. The present suit was brought on the 16th of 
December 1905. The Court below has dismissed the suit, holding 
it to be barred by limitation, and has referred to the case of Earn 
Narain v. Kamta Singji (1) as an authority in support of its view.
That ruling in our opinion has no bearing whatever on the present 
case. That was a suit for arrears of rent, for which there is specific 
provision in schedule I I  of the Limitation Acfc. The present suit i&

(1) (1903) I. L. R., 2d All,, 138,



402 THE INDIAN LAW BBPOBTS, [VOL. XXX,

1908 0B6 for money payable under a mortgage bond. As the puo^erty
imortgaged consisted of mortgagee rigbtSj it was assumed, accord-COMEOl'OB 

OS'
M i e z a i  

a
CVAU 

SlNftH.

1908 
Mas 22.

ing to the ruling in force at the time when the suit was hroiight, that 
the mortgaged property could not be soldj but there is the clear 
eoveuant in the bond that the money would be recoverable in 
ca=:0 of default in delivering possession from fche person and other 
property of the mortgagors. This was,inouropiiiion, a suit which 
was goyerned by article 116 of schedule II , being in siEbstance 
B, suit for compensation for breach of contract, namely, the con­
tra-,ct to deliver possession and pay the amount secured by fche 
bond in case of default in delivering possession. The bond being 
a registered instrument, the period of limitation under that article 
was six years, and the suit was therefore within time. This 
view is in consonance with the ruling of a full Bench of this 
Court in Eusain AU Khan v . Hafiz Ali Khan (1). The result 
is tlist we allow the appeal, set aside the decree of the Court 
below and restore that of the Court of first instance with costs in 
all Courts,

Appeal decreed.

Before Sir Join Stanleyt KnigM, Chief J usUm  ̂and Mr. Jutiiee Sanerji. 
M U L  KTTKWAR a h b  o t h e b  ( D b i e i t d a n t s )  « .  CHATTAE SINGH (P irA iK T n r i ')  

A O T MUSAMMAT NAUGI (D E JB O T A irT ) *

^ot ifo. X V  0/1877 (Indian Zimitation Act)y teheduU II, ariiole' 118—Limita- 
iion-^SuH for commentation for ih$ IreacTt o f a eoniraot in writing 
regitiered.

A deed of sale of immovaWe property, duly registered, contained & 
covenant to the efeot that in the event of a claim being adf ĵ nced by a co-sharer, 
or in fche event of the purchaser losing any part of the property in any other 
w&y,he vroTildbe entitled to a refund of the consideration and to damages. 
The purchaser, failing to get possession of part of the property purchased, 
sped for possession, or in the alternative for a ref nnd of a proportionate part of 
|ke coneideratlonKiom&y and damages. Esld  that as regards the latter relief the 
mit go^er^iepy 11®, nc>.t by ftBticl̂  97, of the second schedule to 
thalî diŝ n Limitavtjon Actj 1877,

facts o t̂ of which this appeal airpse Prre as fqljowp s-r- 
Two brothers, Dip Chanel an4 own,ed pertain pro*-

perty. D^p Chand died in 1876 leaving hijn, surviving his spps

«SecondAppeal 3STo. 296 of 1907 from a decree of H, J, Bell, District J»dg© 
f  tiie 22nd of December 1906, confirming a deoree af Pitambar
I'oinJ, ouoordinate Judge,of Aligarh, dated the 26th of January 1905.

tl)(1881)I.L.R.,8AlI.,600.


