~

PARTAP
Siren

AIRLAT
%D Loxbow
BAYX, LD,

1808
May 21

394 THE INDIAN LAW REPORTS, [voL., XXX,

/ Ey -
1908 }’a’e Bank would be losers, and he prayed the Court to appoint &

receiver to realize the amounts of his decrces attached by

the Bank, The learned Subordinate Judge in his order '
under appeal states that the judgment-debtor’s case 1/s__~q,
pitiable one, as there is very litlle likelihood of the decrees

fetching a suitable price ab the auction sale. DBut he was of

opinion that section 503 of the Code of Civil Proeedure did

not apply toa case like the present, and accordingly rejected

the application. In our opinion the opening words of the sec-

tion are wide cnough to cover a case like the present, We

accordingly allow the appeal, set aside the order of the lower

Court, and remand the case to that Court with instructions to

re-admit the application under its original number in the register

and adopt proper steps for the appointment of a receiver. We

make no order as to costs.

Appeal deereed.

Boforo My, Juslico Sir Georgs Knox and My, Justics dilinan,
KALLU A¥D A¥0THER (PrAINTIFFE) . FAIYAZ ALI KHAN Avp
oTHERS (DEFRYDANTS)®
Hindy law—Hindu widow—Money advanced on personal sseurity of widow—

Decres againsgt widow binding only on her widow's estato~Res judicato—
Civil Procedure Code, scetion 13,

Where money is lent to a Hindu widow on hér personal security, s
deerce for such u debt and a sale of property late of tho widow?’s hushand in
execution of such decree binds only the widow’s estate, notwithstanding that
the original debt may have been incurved for legal necessity, Dihiras Singh v.
Munga Ram (1) followed. m

Kand 8 (two brothers) cxccuted s usufruotuary mortgage of their

. respoctive shares in corfain property. The share of § was then purchased in
execution of a simple money decree by D, The share of K was after his death
brought to sale in exdeution of a simple money decrss against K's widow and
purchased by G. & bransferred his rights to B, who was D’s brother. D sued
for rodemption of half the mortgaged property, naming as defendants the
mortgagee, the heirs of 8, and B. Pending this suit B died and D amended
his plaint, claiming redemption of the whole. The heirs of S did not defend
this suit, which was decided e parfe as against them, and the suit was com.
promised by D’s widow, The heirs of § then, claiming ns next reversioners
to K on the death of his widow, brought the present suit, scoking to redeem

#Second Appeal No, 819 of 1906 irom a deerce of J, H. Cuming, Additional
Judge of Aligarh, dated the 2nd of August 1906, confiyming s decree of Sheo
Prosad, Munsif of Khurja, dated tho 19tk of August 1905,

(1) Weekly Notes, 1897, p. 67,
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half of the mortgaged property, Hsld that the suit was nob bavred by section
18 of ‘the Code of Civil Procedure,inasmuch as the plaintifis, though they
might hyve done 0, were not bound in the former suit to raise tho defence
that D was not entitled to redeem more thin balf of the mortgaged property,

THIS was a suib to recover possession of & half share in 76
bighas and & biswas, which was mortgaged by two brothers, Sher
‘Singh and Khaman Singh in 1858. The plaintiffs alleged that
the mortgage delt liad been satisfied by the usufruet. The bro-
thers ate sdid to have been separate and each is said to have
mortgaged his half share of the property. The equity of redemp-
tion of Sher Singh was brought to sale in exccution of a aimpTe'
money-decree held by Deokishen and was purchased by Deo-
kishen himself. He died and was succeeded by his widow Musam-
mat Ganga, respondent No, 2. Both the mortgagors, Sher Singh
and Khaman Singh also died. Khaman Singh was succeeded by
his widow Musemmat Gaura, who is also dead. The plaintiffs
claimed as heirs to Khaman Singh. Khaman’s widow Musam-
mat Gaura executed a simple money bond on the 21sb of Decem-
ber 1883 in favour of Deokishen for the sum of Ra, 95. Deo-
kishen got a decree on the bond on the 8th of March 1887, In
execution of that decree Gaura’s rights and interests in the pro-
perty mortgaged were sold and bought by one Ganga Prasad.
On the 21st January 1889 Ganga Prasad sold these rights and
interests to Ram Chandar, brother of Deokishen> On the 17th
of March 1892 Deokishen brought a suit to redeem half the pro-
perty. The defendants to the suit were (1) the predecessor in
title of Nawab Siy Faiyaz Al Khan, respondent No. 1, who had
by purchase acquired the rights of the original mortgagees, (2)

the plaintifi’s brother Ram Chandar, and (3) the present appel-

lants, the heirs of the mortgagors, Ram Chandar died during
the progress of that suit, and Deokishen, alleging that he was
Ram Chandar’s heir, amended his plaint and asked to redeem
the whole 76} bighas. Ouly the representative of respondent
No. 1 contested the suit. On the 13th September 1898 Deo-
kishen got a decrse for redemption of the whole property subject
to the payment of Re, 1,000 to Nawab Sir Faiyaz Ali Khan,

Against this decres two appeals were preferrad, one by Nawab
Sir Faiyaz Ali Khan and the other by Deokishen, Deokishen
died during the pendency of the appeals and his widow Musammab
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1909 Ganga was brought on the record as his legal representdtive.
Kamro  Abe present plaintiffs were mot made parties to the ?.ppeals.
" A-jt;;/ These appeals ended in a cornpromise, and a decree on the ‘compro-
A Iax, Iise was passed on the 20th of December 1900. Under the com-
- promise both the appeals were withdrawn., Musammat Ganga
was to get Rs. 4,000 and the decree of the lower Court for
redemption wasto be treated as ifit never existdd (¢ kaladam ¥*).
The Cowrt of first instance (Munsif of Khurja) dismiseed this
suit finding that the debt incurred by Musammat Gaura was
irsurred for legal necessity, and that the sale in execution of
the decree against her passed the whole of Khaman Singh’s
rights. Oune of the defences to the suit was that the plaintifts’
suit was barred by the decrée passed in the suit of Deokishen
instituted on the 17th of March 1892, This plea was overraled
by the Court of first instance. The plaintiffs appealed against
the decres of that Court dismissing their claim, and the respon-
dents filed an objection under section 561 of the Code of Civil
Procedure, assailing the finding of the first Court on the ques-
tion of res judicate. The lower appellate Court {Additional
Judge of Aligarh) without dealing with the question raised by
the plaintiffs’ appesl, sustained the objection filed by the respon-
dent No. 1, and, holding thab the plaintiffs’ suit was barred by
section 13 of the Code of Civil Procedure, dismissed it. Against
the decres of the lower appellate Court the plaintiffs appealed to
the High Court.

Dr. Tej Buhadur Saprw and Munshi Gobind Prasad, for
the appellants,

- Mr, Abdul Majid, Babu Jogindro Nath Chaudhri and
Maulvi Rahmatullah, for the respondents,

KNox and ArryawN, JJ.—This appeal arises out of a suit
brought by the appellants to recover possession of a half share
in 76 bighas and & biswas, which was mortgaged by two brothers
Bher Singh and Khaman Singh in 1858. The plaintiffs’ allegation
is that the mortgage debt has been satisfied by the usufruct. The
brothers are said to have been separate and eachis said to have
mortgaged his half share of the property. The equity of redemp-
tion of Sher Singh was brought to sale in execution of a simple
money decree held by Deokishen and was purchased by
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Deokishen himself, He is dead and is represented by his

gagors Sher Singh and Khaman Singh are dead. Khaman Singh
was succeeded by his widow Musammat Gaura, who is also dead.
The plaintiffs claim as heirs to Khaman Singh. It appears that
Khaman’s widow Musammat Gaura executed a simple money
bond on the 21st 6f December 1888 in favour of Deokishen for
the sum of Rs. 95. Deokishen got a decree on the bond on the
8th of March 1887, In execution of that decree Gaura’s rights

and interests in the property mortgaged were sold and bought

by one Ganga Prasad. On the 21st January 1889 Ganga Prasad

sold these rights and interests to Ram Chaundar, brother of

Deokishen. On the 17th of March 1892 Deokishen brought a
suit to redeem half the property. The defendants to the suit
were (1) the predecessor in title of Nawab Sir Faiyaz Ali Khan,
respondent No. 1, who had by purchase acquired the rights of
the original mortgagees, (2) the plaintiff’s brother Ram Chandar,
and (3) the present appellants, the heirs of the mortgagors, Ram
Chandar died during the progress of that suit, and Deokishen,
alleging that be was Ram Chandar’s beir, amended his plaint
and asked to redeem the whole 76} bighas. Only the representa-
tive of respondent No. 1- contested the suit. On the 13th
September 1898 Deokishen got a decree for redemption of the
whole property subject to the payment of Rs. 1,000 to Nawab
Sir Faiyaz Ali Khan, Against this decree two appeals were
preferred, one by Nawal Sir Faiyaz Ali Khan and the other by
Deokishen, Deokishen died during the pendency of the appeals,
and his widow Musammat Ganga was brought on the record as
his legal representative. The present plaintiffs were not made
parties to the appeals. Theseappeals ended ina compromise, and
a decree on the compromise was passed on the 20th of December
1900. Under the compromise both the appeals were withdrawn.
Musammat Ganga was to get Rs. 4,000 and the decree of the
lower Court for redemption was to be treated asif it never existed
(“kaladam”)., The Court of first instance dismissed this suit,
finding that the debt incurred by Musammt Geura was incurred
for legal nacessity, and that the sale in execution of the decree
againsy her passed the whole of Khaman Singh’s rights.- One of

1908
widow Musammat Ganga, respondent No. 2. Both the mortX ~gipre

Aux

14

ATYAZ

HAN.



398 THE INDIAN LAW REPORTS, [vor. xxx,

1908 thie defences to the suit was that the plaintiff’s suit was barred

T Kazg Aoy the decree passed in the suib of Deokishen instituted on the

e 17th of March 1892. This plea was overruled by the Couct of
ALY o e .

Alwﬁjfxx. first instance. The plaintiffs appealed against the decree of
that Court dismissing their claim, and the respondents filed an
objectic;n under section 561 of the Code of Civil Procedurs,
assailing the finding of the first Court oe the question of
res judicate. The learned Additional Judge, without: dealing
with the question raised by the plaintiffs’ appeal, sustained the
objection filed by the respondent No. 1, and, holding that the
plaintiffs’ suit was barred by section 13 of the Code of Civil
Procedure, dismissed it. Against the decree of the lower
appellate Court the plaintiffs have preferred the present appeal.

The first question we have to decide is, whether the sale in
execution of the deoree on the simple money bond executed by
Musammat Gaura was a sale only of her life interest in the
property or whether it passed the estate of her deceased husband
Khaman Singh. As said above, the learned Munsif decided
that the whole estate passed by the sale. In our opinion that
decision cannot be supported. When Deckishen lent money to
Musammat Gaura in 1883 he chose to do so on her personal
security, He did not obtain from her any mortgage of her
hushand’s property. That being so, we hold that any decree which
he obtained on his simple money bond eould only bind the rTghts
and interests of hLis debtor on whose personal security he had
advanced the money. Musammat Gaura is dead. She had only
a widow’s estate, and with her death the rights and interests in
the property in suit purchased in execution of the decree against
her came to an end. In support of this view we may refer to
what is said in paragraph 641 of the Tth edition of Mayne’s Hindu
Law and to the case Dhiraj Singh v. Manga Ram (1). This
disposes of the first issue which we have to decide. ‘

The next question that arises is whether the present suit of
the plaintiffs is barred by what took place in the suit {or redemp-
tion institubed by Deokishen in 1892, It istrue that in that suit,
by the amendment of his plaint, Deokishen claimed to receem the
whole property. It appears that in that suit no issue was framed

(1) Weekly Notes, 1897, p. 67,
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as toswhether in point of fact Deokishen did or did not own the
equity of redemption, and consequently it cannot be said that
the issué as to his owning the whole was heard and finally
decided ”” by the Court. The learned counsel for the defendant,
however, relies on explanation IT to section 18 of the Code of
Civil Procedure, which enacts that any matter which might and
ought to have been made a ground of defence ina former suib
shall be,deemed to have been a matter directly and substantially
in issue in thab suit. A8 we have said, the present plaintiffs did
not appear to defend the suit, and the decree was passed ez pazxte
against them, The present plaintiffs mightin that suit undoubt-
edly have raised the plea that Deokishen was not the owner of
the equity of redemption of the whole of the property. Bub
although they might have raised such a defence, weare of apinion
that it was nob incumbent on them to do so. Tt was not
necessary for the Court to decide the issue as to the extent of
Deokishen’s rights to enable it to pass the deeree which it did.
Deokishen admittedly owned a share in the equity of redemption,
and, that being so, he was entitled to redeem the whole. We
hold that, this being so, the plaintiffs as representatives of one of
the co-morigagors were not bound in the previous suit to raise
the issue as o whether or not Deokishen owned the equity of
redemption over the whole. We hold, therefore, that the plain-
tiffs ave not precluded by anything in the previous suit from
maintaining their present claim. We have already held on the
first question that we have to decide that the property itself did
not pass at the salein execution of the decree obtained against
Musammat Gaura, but only her rights and interests. The plain-
tiffs as the heirs of one of the original co-mortgagors are there-
fore entitled to maintain this suit for redemption. Issues were
remitted to the lower appellate Court to decide two questions of
fact, namely, what was the amount secured by the mortgage
which it is sooght to redeem, and nexb, whether or mot thab
amount has been discharged by the usufruct of the property. On
these issues the lower appellate. Court has found, first, that the
amount secured: by the mortgage is Rs. 425, and next, thab the
mortgage- debt has long ago been discharged by the wusafruct.
Objections bave been filed by the respondent. One objection is
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1908 tb/a)t, on the finding of the lower appellate Court thab the yport-
age debt has been satisfied long ago out of the usufruet, the suil
of the plaintiffs is barred by limitation. This plea, hpwever,
was abandoned before us. Another objection has been raised
as {0 the finding of the lower Court in regard to the amount of
the mortgage money. The respondents contended that the terms
of the wajib-ul-arz of 1890 show that the amount secured by the
mrrtgage was Rs. 1,000. We have examined this wajib-ul-arz
and we agree with the construction placed on it by the lower
-appellate Court. We set aside the decrcos of the Courts below
and decree the plaintiffs’ claim as set forth in velief («) of the
plaint. The plaintiffs will have their costs here and in the
Courts below.

This case was very ably argued by the learned advoeates
for the parties, particularly by the loarned advocate for the
appellants. '

Karno

.
Faxraz

Appeal decreed.

Bejfore 8ir Jokn Stanley, Kuight, Ohisf Justice, and My, Jusiios
Banergi.
COLLECTOR OF MIRZAPUR (Praivtive), », DAWAN SINGH
AXD oTHERS (DRFENDANTE) ¥
Act No. XV of 1877 (Iadian Limitation det), schodule IT, article 116— Limita-
tion—~=mortgage—Suit for compensation for the breach of o eonirast
in writing registerad. .

A registered mortgage bond provided that the amount secured by it should be
puid by instalments, and that in case of default tho morigages would be entitled
to take possession § further, that should there bs anyloss in the vecovery of
the amount due or in delivery of possession of the mortgaged land, the mort-
gageo wounld have power to realise the amount secured by the bond with the
interest at1 per cont. from the date of the cause of action $ill repryment, either
from the person or from the property, movable ox immovable, of the debtor, or
f£rom the property mortgaged,

Held that a suit based upon the foregoing covenant to recovor bhe mortgage
money upon failare of the mortgagor to payinstalments was in substance & suit
for compensation for breach of contract, to which the limitatien prescribed
by article 118 of the second schodule to the Indian Limitation Act, 1877,
applied. Husain 41 Zhan v, Huafiz Al Khan (1) referred to.

TH1s was a suit to recover the amountof a mortgage bLond,

dated the 17th of April 1899, It wasa registered document,

1908
- May 22,

® Second Appeul No, 10 of 1907 from o decree of Muhammad All, District
Judge of Mirgapur, dated the 12th of September 1906, modifying a decroe of
Amjadullah, Subordinate Judge of Mirzapur, dated the 1st of June 1906,

(1) (1881) I L. R., 8 AlL,, 600,



