
jgOg_ Stfore Mr. JutHoe Aik man and Mr, JusUo4 Q-riffin,
May 20, JANGI SINOH (JudaMBNT'DBBTOB) V. CHANDAK MOL (Dscbbb*SOLSEB). • 

^  -4a# JJTo. X V  o f {Transfer o f  Property Aoi), seciion 90—  AppUoation, 
foT a jertqnal decree against mortgagor—Ijimfaiion'~Aot No. X.V of 
1877 ^Indian Zimitation Aet), schedule XI, article 116.
Seld that the fact that there is no express personal covenant to pay] th® 

mortgage money is no bar to the mortg'agee obtaining a personal decree under 
seotiott 90 of the Transfer of Property Act« 1882, against the mortgagor if the 
requirements of the section &re otherwise fulfilled; a personal covenant to pay 
is implied in and is an essential part of every simple mortgage. Sawaics Khan-

V. Alaji Jotirav (1) not followed. WnioMmm v. Aimed Xutti Kayi (2) 
referred ta

Meld also that on on application under section 90 of the Transfer of Pro­
perty Act it is tha date of filing the suit which has to be looked to in consi® 
dering the question whether the balance is legally recoverable from the defen­
dant, Hamid-ud-din y. Keiar £ath (3) followed.

The facts of this^ase are as follows 
On the 5th. of August 1893, Jangi Singh executed a deed of 

simple mortgage in favour of Chandar Mol. The money was pay­
able on demand. The bond contained no personal covenant to 
pay. It was a registered instrument. The mortgagee on the 
26th of July 1900, instituted a suit for sale on the mortgage and 
also asked for a persoaal decree against the mortgagor. On the 
16th of August 1900, the mortgagee got an ex parte decree for sale. 
No personal decree was passed against the mortgagor. The pro­
perty was sold on the 20fch of December 1906, and, the proceeds 
of the sale having proved insufficient to pay the amount due on 
the mortgage, the dearee-holder applied for a decree under 
section 90. The judgmsat-debfcor raised an objection on the 
ground of limitatioa. This was overruled by the Court of first in­
stance (Subordinate Judge of Shahjahanpur) and the decision of 
that Court was affirmed on appeal by the District Judge. Both 
the lower Courts found that there had been a payment by the 
judgment-debtor of interest on the 16th of June 1895, that is to 
say within six years of the date when the suit was filed. The 
judgment-debtor appealed to the High Court.

Babu Surendra Kath Sen and Babu Jogindro Nath MuJcerji, 
for the appellant.

® Second Appeal No. 1174 of 1907 from a decree of C. D, Steel, District 
Judge of Shahjahanpur, dated the 13th of August 1907, confirming ft decree of 
Aohal Bihari, Subordinate Judge of Shahjahanpur, dated the 11th of May 1907.

Cl) (1887) I, L. 11 Bom., 475. (2) (1897) I  L. R., M  Mid., 242.
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Babu Jogmdro Wcbth Ohaitdhri and Babu Beni Madho §kQ.8hf 
for the respondent,

Aikman and Ge if f in , JJ.—This is an appeal by a judgment- 
debtor. The question which we have to decide is whethe r an 
application made by the respondent for a decree against the appel­
lant under section̂ O of the Transfer of Property Act is time-barred. 
On the 5th of August 1893, the appellant executed a deed of 
simple mortgage in favour of the respondent. The money was 
payable on demand. The bond contained no personal oovenan t» to 
pay. It was a registered instrument). The respondeiyi, on the 
25th of July 1900, instituted a suit for sale on the mortgage and 
also asked for a personal decree against the mortgagor. On the 
16th of August 1900, the respondent got an ex parte decree for 
sale. No personal decree was passed against the mortgagor. The 
property was sold on the 20th of December 1908, and, the proceeds 
of the sale having proved insufficient to pay the amount due on 
the mortgage, the respondent applied for a decree under section 
90. The appellant raised an objection on the ground of limita­
tion. This was overruled by the Court of first instance and 
the decision of that Court was affirmed on appeal by the learned 
District Judge. The judgment-debtor comes here in second 
appeal. The Counts below have found that there was a payment 
by the appellant of interest on the 16th of Jmie 1895. That 
pa-yroent was within six years of the date when the suit was 
filed. On an application under section 90 it is the date of filing 
the suit which h&s to be looked to in considering the question 
whether the balance is legally recoverable from the defendant. 
The learned vakil for the appellant contends, relying on the 
decision of the Bombay High Court in Sawaha Khandapa v. 
Abaji Jotirav (1), that, as there isaiot in the registered mortgage 
deed any personal covenant to pay, the respondent is not entitled 
to take advantage of article 116 of the second schedule of the 
Limitation Act, which allows a period of six years for a suit for 
breach of a contract in writing and registered. That decision does 
support the argument on behalf of the appellant. It was consider­
ed in a later Madras ruling in the case of Vniohaman v. Ahmed 
Kutti Kayi (2). In that case the learned Judges remark If

(1) I, U 1̂ ., 11 5om„ 457. (?) (1897) I. U  R., 21 ¥aa., m
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IDOS thi^iablity be taken to be one arising under a covenant implied

Jams   liy law as incidental to th.0 mortgage contract̂  which was in
waiting and registered, then'article 116 of the Limitation Act 
would apply, otherwise the appropriate article is 120, the case not 
being otherwise provided for.” The Bombay ruling was distin­
guished on the ground that when it was decide  ̂ the Transfer of 
Property .Act was not in force in Bombay. "Whether that would 
be sufficient for distinguishing the Bombay case in the present 
appeal we are not prepared to say. The faots of this case are on 
all fours jvith a case decided by this Court—Harfiid'Ud~din v. 
Kedar Nath (1). That case is against the appellant. It is true that 
in that case the special plea raised by the appellant was not consi­
dered. 'But we think that a personal covenant to pay, although 
not-expressed, is implied in and is an essential part of every 
simple mortgage. The respondent’s.right to a decree under section 
90 therefore was a part of and arose out of a contract in writing 
and registered, and we think that he is entitled to the benefit of 
article "116. The result is that this appeal fails and is dismissed 
with costs.

Apjpeal dismissed.
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1908 Before Mr. Justice AiJeman and Mr. Justide„€hiffin.
Man 25. RANJIT SINGH (Dhceeb-hoidbb) v . BALDEO SINGH and anothbb

, ( J HD O.MENT-DEBTOES) .*

Civil Procedure Qode, auction 318— No. XV of 1877 {Indian Limitation 
Act), schedule II , article 178—^Execution of decree—'liimitation-^ 
Terminus a gno,
Althougli the gcaat of a corbificate is a necessary preliminai'y to an 

application under section ,318 of tho Code of Civil Procedura, buoI> appHcatioa 
•will be barred under article 178 of the second schedule to tho Indiaa Limita­
tion Act, 1877, if not made within three years of tho date of the certificate, 
that is tdf say, the date of the conSrmation of sale. Basetpa v, Marya (2) and 
MatUnaih Tnnibah JosH v. Diming Zuran (3) dissenfeed from. Petition o f  
M'sien/Si»^h (4) reierred tô

In this Case one Ran jit Singh, on the 20th of November 1897, 
;̂ urchased certain immovable property in exeoution of a decree

® Second Appeal' No. 985 of 1907 from a docree of H. W. Lylo, District 
Judge of Agra, dated the 8th of June 1907, reverai'ng a decree.of Ohaiiij MftI# 
ûbprdinate Judga of Agra, dated the 2nd of February 1907, , •

S 1 1 W  ^̂ *̂ ® >20A11,885: (3) (lS92)LL. B .,l7 Bom.,228.
(2) U»9) 1 .1>. B., » Bom., 433. (4) Weekly Notes, 1883, p. 38^,


