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ruling in Queen-Empress v. Makunda (1), which fully supposts

the view for which he contends. We have heard what theloarn™

ed vakil who appears for the accused could say on his disut’s
behalf. We have also read the evidence. In our opinien it
clearly proves an offence under wection 43, clause (¢) of the Excize
Act, 1896. We. were addre-sel on the question of seatence,
Tt is upparently the first time that Lacmi Narain has been con-
victed. He has already hesn upwards of three weeksin jail and
he has paid the fine which was imposed onhim. We accordingly
allow this appeal; ard, setting aside the judument of acquittal,
convict Lachmi Narain of the offeuce specified above. We sen-
tence him to the term of impris:nment which he las already
undergone, and to the fine which he has already paid.

REVISLONAL CIVIL.

Before Mr. Justice dikman and Xr. Justice Qriffin,
ANANDI KUNWARL (JupeMeNT-pDERTOR) v, AJUDHIA NATH (Avcrion-
PURCHASER).*

Civil Procedure Code, sections 3104, 244 and 588—Queation relating to the
execution, discharge or salisfaction of o decree—Appeal— Auction-pura
chaser reprosantative of judgment-debior, not of deeree holder.

A purchaser at an auction sale in execution of a decree is the yepresen.
tative of the judgment.debtor, not of the decree-holder. Manickke Odayan v.
Rajagopata Pillasi (2) dissented from.

Wherc therefore a judgment-debtor’s application under section 310A of
the Cods of Civil Procedure had been allowed, it was Zeld that no s ppeal by
the aunction purchasdr would lie, inasmuch as no appenl was given by section
588, nor did the cage fall within the purview of section 244 of the Code,
Bashir-ud-din v, Jhori Singh (3) followed. Kuber Singh v. Sakid Lal (4),
Gulzari Lal v. Madho Renm (5). Maeganlal Mulji v. Doshi Mulji (6) and
Ragnor v. The Mussoorie Bonk Limited (7) referved to. Imtiazi Begam
v, Dhuman Begam (8) dissented from.

TuE facts of this case are as follows ;—

One Magan Sahu obtained an ex parte decree against Musam-
mat Anandi Kunwari on the 17th of September 1903, In
execution of that decree a house was advertised for sale on the

# (livil Revision No. 76 of 1907, from s decree of . D, Simpson, I)xs‘nnc‘o
Judge of Gorakhpur, dated the 25th of May 1907.
(1) (1897) L L. R, 20 AL, 70, (5) (1904) I. L. R., 26 AlL, s,
2) 1907) L. L. R., 80 Md., 507. (6) (1901) L L. R., 26 Rom,, 63}
3) (18.6) I. L. R, 19 All 140, (7) (1885; L. L. R 7 AII 681.
(4) 1904) 1. L. E., 7 All 2063, (8) (1007) 1 L. R.. 29 All-. 275'!
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13th of December 1906. On the 1{th of December 1906 the
judgment-debtor applied to the Court undef section 108 of the
Code of Civil Procedure to have the ex parte decree seb aside.
That application was entertained, and the 2nd of Felruary 1907
was fixed for hearing. On the {2th of December 1906 the judg-
ment-debtor deposited in Court Rs. 99 in part payment of
the decretal amount and asked that the sale be postponed for
one wesk, promising at the same time to deposit the batance of
the decretal amount wibhin the week, The sale was postponed to
the 20th of December. On that date, the judgment-debtor not
having paid in the balance, the house was 81ld and purchased by
one Ajudhia Nath Ojha for a sum of Rs. 220, On the 16th of
January 1907 the applicant deposited in Court Rs. 205, together
with a sam sufficient to cover the b per cent. on the purchase
money allowed by the provisions of section 310A. of the Code
of Civil Procedure. This sum with the deposit previously made by
her was sufficient to satisfy the amount due under the decree,
Bhe asked that the sale might be set aside under section 310A.
8he added a prayer that the sum be held in deposit pending the
disposal of her application to have the ex paris decree set aside.
On the 2nd of February 1907 her application under seetion 108
was dismissed. The Court of first instance (Munsif of Gorakh-
pur) held thatunder the circumstances there had beena sufficient
compliance with the provisions of section 310A, and made an
order setting aside the sale. Against that order the auction pur-
chaser preferred an appeal to the learned District Judge, who
entertained it, and in the result set aside the Munsif’s order on
the ground that the deposit by the judgment-debtor was not an
unconditional one. The judgment-debtor then applied to the
High Court for revision of the appellate order of the learned
District Judge on the ground that no appeal lay to him from the
Munsif’s order.

The Hon'ble Pandit Sundar Lal, Pandit Moti Lal Nehru,
the Hon'ble Pandit Madan Mokan Maloviya, Dr. Tej Bahadur
Sapru and Pandit Brij Narain Guriw, for the applicant,

Babu Jogindro Nuth Chaudhri, for the opposite party.

Axgyax and GRIFFIN, JJ.—This is an application for revi-
gion of an order of the learned District Judge of Gorakhpur
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allowing the appeal of an auction purchaser against the order
of the Munsif settiLg aside a sale under section 310A. of the Coal-
of Civil Procedure. The facts out of which this applieation has
arisen are that one Magan Salu obtained an ex parte decree
against the applicant on the 1Tth of SBeptember 1903, In
execution of that decree a house was advertised for :ale on
the 13th of December 1908. On the 11th of December 1908
the judygment-debtor, Musammat Anandi Kunwari, applied to
the Court under section 108 of the Code of Civil Procedure to
have the ex purte decree seb aside, That application was entér-
tained, and the 2nd of Febraary 1907 was fixed for hearing. On
the 12th of December the applicant deposited in Court Rs. 99 in
part payment of the derretal amount and asked that the sale be
postponed for one week, promising at the same time to deposit
the balance of the decretal amount within the week, The sale was
postponed to the 20th of December. On that dale, the applicant
not having paid in the balance, the house was sold and purchased
by the opposite party Ajudhia Nath Ojha for a sum of Rs. 220,
The house is said to be a very valuable one, and from the array
of counsel engaged on hehalf of the applicant in this Court this
would seem to be the case. On the 16th of January 1907 the
applicant deposited in Court Rs. 205 together with a sumn suffi-
cient to cover thé b per cenl. on the purchase money allowed hy
the provisions of section 810A. This sum with the deposit previ-
ously made by her was sufficient to satisfy the amonnt dve under
the decree. She asked that the sale be set aside under section
810A. Sheadded a prayer that the sum be held in deposit pending
the disposal of her application to have the ex parte decree set
aside. On the 2nd of February 1907 her application under section
108 was dismissed. The Court of first instance held that under
the circumstances there had been a sufficient compliance with the
provisions of section 3104, and made an order setting aside the
sale. Against that order the anction purchaser preferred an ap-
peal to the learned District Judge, who entertained it, and in the
resulb seb aside the Munsif’s order on the ground that the deposit
by the judgment-dehtor was not an unconditional one. The judg-
ment-debtor has applied to this Court for reyision of the appellate
order of the learned District J udge on the ground that no appeal
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lzy to him from the Munsif’s order. In support of the application
eliance is placed on the rulings in Bashir-ud-din v. Jhori Singh
(1) and Kuber Singh v. Shib Lal (2). These rulings support the
applicant’s contention that no appeal is allowed by law against an
order under section 310A. On behalf of the opposite party reliance
is placed on the ruling in I'mtiazi Begam v. Dhuman Begam (3),
in which a Bench of this Court declined to follow the case reported
in I. L. R., 19 AlL, 140, above referred to, on the groind that
fhe auction purchaser is the repre-entative of the judgment-debtor
and that therefore an appeal lay under the provisions of section
244(c) of the Code of Civil Procedure. The ruling in 29 Allah-
abad contains no reference to the decision of this Court reported
in L. L. R, 27 All, 263, Itappears to us thatthe learned Judges,
whilst holding that the auction purchaser is a representative
of the judgment-debtor, omitted .to notice that the contest was
between the auction-purchaser and the judgment-debtor. They
held that the case fell within the provicions of section 244(c), on
the authority of the Full Bench decision of this Court in Gulzari
Lalv. Madho Ram (4). In that case the contest was between the
holder of a mortgage decree and an auction purchaser at a sale
beld in execution of a simple money deocree against a judgment-
debtor whose property was ordered o be sold in the suit of the
mortgagee. This, it seems to us, is entirely a different case, and
clearly falls under section 244(c)., We ugree with the ruling in
Bashir-ud-din v, Jhors Singh referred to above. No appeal is
allowed by section 588 of the Code of Civil Procedure from an
order under section 310A of that Code. The case in our opinion
does not come within section 244 of the Code, It was simply a
question between the judgment-debtor and a purchaser at an guc-
tion sale. It was immaterial to the decree-holder whether he
received his money from a deposit made by the judgmeni-debtor
or from the price paid by a purchaser at an auction sale. The
learned advoeate for the opposite party strenuously contended
that, even when the dispute is between the auction purchaser as
representative of the judgment-debtor and the judgment-debtor,
the case still falls under section 244(c) of the Code of Civil
Procedure. - Amongst the questions to be determined under

?) (18%6) I L. R, 19 AlL,, 140. (3) (1907) 1. L. R,, 29 AlL, 278,
2) (1904) LL. R, 27 All,, 263.  (4) (1604) I, L, R, 26 AL, 447,
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sectidn 244 are * questions arising between the parties to the suit
in which the decrce was passed or their representatives and

relating to the execution, discharge or satisfaction of the decree or -

to the stay of execution thereof.” Admitting that in the present
case there is question relating o the execution of a decres, can it
be said that itis a question arising between the parties to the
suit or their representatives? In our opinion it cannot. The
same view was taken by the Bombay High Court in Magan-
lal Mulji v. Doshi Mulji(1),in which the learned Chief Justice
said :—* Now here the question is simply between the judgmerrt™
debtor and the purchaser of his interest in the land, and can it be
said that the avetion-purchaser is the representative of a party ?
Cectainly not of the decree-holder ; therefore he can only claim to
be a representative of the judgment-debtor. I doubt whether
he can claim this character. But assuming for the sake of argu-
ment he can, it would not aid him; for in our opinion the section
does not cover a question bebween a party to the suit and his
rapresentative. Therefore we have not the necessary ba«is for
the application of section 244, and as a consequence we hold no
appeal lics, because it is only so far as an order ander section

310A comes nnder section 244(¢) that it is appealable.” We are

in agreement with the concluding portion of the above passage.
Tn this view we are supported by what was said.in the case of
Raynor v. The Mussoorie Bank, Limited (2). At page 686
of the judgment the learned Judges remark :— But, apart from
other consideratigns showing that section 244 is not applicable
to a proceeding of this character, it is sufficient here to observe
that an application cognizable under that seetion wust be an
application between the parties, that is to say, between the parties
arrayed against each other as decree-holders of the one part and
the judgment-debtors or their representatives of the other. But
this is nov such a question. It is a controversy of two judgment-
debtors inter se, and the provisions of section 244 do not apply
to the determination of such questions.”” So here, the controversy
is between a judgment-debtor and his representative, and we
think it would be straining the language of section 244 to hold
that such a dispute falls within the scope of that section. The

(1) (1901) L L. R, 25 Bom,, 681, (2) (1885) L L. R., 7 AL, 681 ; at p. 686
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learnéd advocate for the opposite party further contended that

ixi this case the auction-purchaser was a representative of the

decree-holder, and in support of this view he relies npon the
ruling of the Madras High Court in Manictke Odayan v.
Rajagopala Pillai (1). That ruling supports the learned ad-
vocate’s contention ; but, with all deference to the lcarned Judges
who decided that case, we find ourselves unable“to foll>w them
We are unable to hold that in a case like the present the4uction
purchaser can be deemed in any way to represent the decree-
holder, whose interest in the case closed as soon as he got the
money. No appeal is given by sectin 538 of the Code of Civil
Procedure, and for the reasons given above we hold that the case
does not fall within the provisions of section 244 of the Code so
as to give a right of appeal under that section, The result is
that in our opinion the District Judge had no juri:dietion to hear
the appeal, and we think his order should be set aside. DBut as

under section 622 of the Code we are empowered in a case like

this to pass such order as we think fit, we consider it right to
make the order setting aside the decree of the Jower appellate
Court conditional upon the applicant paying into Court for the
opposite party, in addition to the sum already paid, ivterest on
the purchase money (Rs. 220) at the rate of 5 per -cont. per an-
num from 17tb January 1907 up to this date. On t!iis additional
amount being paid in within one month of the date 4k this order
being certified to the Court below, the detrse of : the learned
Distriet Judge will stand discharged and that of, the Gourt of first
instance restored. -But if the cum be not paid withemr-the time
allowed, this application will stand dismissed. We make no
order as to costs.

(1) (1907) 1. L. R, 80 Mad,, 507,



