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-Btffo'}'e Sty John Stanley, Knight, Qhief Justice, and Mr. Justice Karamat Husaite.

A

RAM LAL (Derexpant) o. BAHADUR ALI (P3 AINTIFF) AND
' ISMAIL KHAN, (Drrexpant)
Dre-emplion—Wajib-ul-arz—Construction of docnmeiets~Mu7Aammmlan law.
The pre-emptive clauses of a wajib-ul-arz contained the following pro-
vision :— “ The zamindar of the Z%elss is one perseny hence there is no
custom of pre-emption in the kkalss; bubt among thewwners of the Zhalsa
and milks the following custom of pre-emption obtains.” The Whalso sub-
sequently eame to have move owners than one. Held that no rightsof pre.
emption was given by this wajib-ul-arz to the ownors of the halse infer se,
-but that a sale of & share in the khalse was subjeet to the Mubammadan law
of pre-cmption, and this irvespective of the fach that the vendee wasa Hindu,
vG‘obz’mZ Dagyal v. Inayatullol (1), Qurdan Husain v. Chote (2) and Amir
Hasan v. Balim Bakhsh (8) reforred to,
TaE facts of this case are as follows :—
ONE Ismail Khan on the 9th of December 1900, sold a share

1n the Zhalsx land of Bazidpur to Ram Lal. Bahadur Ali Khan

‘brought a suit for pre-emption under the Muhammadan law,

presumably under the Hanafi school. The vendee raised various
defences, The Cowrt of first instance (Subordinate Judge of
Moradabad), finding that the vendee Ram Lal was entitled to pre-
enpt under the wajib-ul-arz and that Bahadur Ali was entitled
to pre-empt under the Muhammadan law, gave the latter a
decree for half the property in suit on payment of half the price
for which it had been sold. Both parties appeaied. The District
Judge, coming to the conclusion that the custom of pre-emption
recorded in the wajib-ul-arz superseded the rules of the Mubam-
madan law, and finding that Bahadur Ali was a near relation of
the vendor, gave Bahadur Ali a decree for all the property in
suit and dismissed the appeal of Ram ITal. The vendee Ram
Lal thereupon appealed to the High Court.

Mr. G. W. Dillon, for the appellant.

M. Abdul Baoof, for the respondent.

Karamar Husarw, J—The facts out of which this second
appeal has arisen are as follows t—

One Tesmail Khan on the 9th of December 1900, sold a share
in the khalso land of Bazidpur to Ram Lal. Bahadur Ali Kban

* Bocond Appeal No, 1260 of 1906, from a decree of D. R. Lyle, Distriet
Judge of Moradahad, dated the 6th of Awgust 1906, modifying n decree of
Mohan Lal, Subordinate Judge of Moradabad, dated the 23rd of September 19056,

(1) (1885) 'L, R., 7 All,, 775.  (2) (1899) I. L. R., 22 AlL, 102,
{3) (1897) 1. L. R, 19 All, 466,
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brought a suit for, pre-emption under the Muhammadan law,
presumably under the Hanafi school. The vendes raised various
defences. The Colrt of first instance, finding that the vendes
Ram Lal was entitled to pre-empt ‘“inder the wajib-ul-arz and
that Bahadur Ali was entitled to pre-empt under the Muhamma-
dan law, gave the latter a decree for half the property in suit on
payment of half the price for which it had been sold. Both

parties”appealed. The learned District Judge coming to the -

conclosion that the custom of pre-emption recor ded in the
wajib-ul-arz superseded the rules of the Muhammadan law, and
finding that Bahadur Ali wasa near relation of the vendor, gave
Bahadur Ali a decree for all the property in suit and dismissed
the appeal of Ram Lal. Ram Lal has preferred this second
appeal. The grounds of appeal are :—
(1) The interpretation put upon the wajib-ul-arz is wrong.

(2) The words in the wajib-ul-arz relate to plopmqmty in
space and not propinguity of xelﬂmonsmp

(3) The claim heing based on the Mubammadan la.w, a
decree under the wajib-ul-arz could not be passed,

The following facts have heen found by the lower appel-
laie Courti:~=(1) Bahadur Ali is a co-sharer in the Ahalsa ;(2)
Ram Lal is also g co-shaver in the khalsa. The point on which

the decision of this appeal turns is the interpretatios of the wajib-

ul-arz, The material portion of it may be rendered as follows :—

_ “The zamindar of the khalse is one person; hence there is no -
custom of pre-emption in the khalso ; but among the owners (liti. .
owner) of the khalsa and milks the followmtr custom of ple—emp- v

tion obtains,”

On the basis of the above extract from the wajib-ul-arz it is

urged for the appellant that the wajib-ul-arz gives no right of pre-
emption to the co-sharers in the khalsa inter se, but that there is
aright of pre-emption between the owners of the khalse and the
owners of the milks in the sense that if a share in the khalsa is
sold the owner of the mdlk is entitled to pre-empt. Whatever
may be the correct meaning of the last portion of this peculiarly

‘worded clause in the wajib-ul-arz, I can safely say that accord-.
ing to the plain meaning of the first part of the clanse, the

khalsa land is not subject to a claim for: pre-emption under the
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wajib-ul-arz. Such being the ease, the w f:’lb -ul-arz has no
,apphcamon to the sale of the khalse land, and ‘4 suit to pre-emph

v. .~ it can only be instituted under the Muhammacf’ an law.

BAEADYR
Az,

This leads me to determine the right of the pre-emptor and
the vendee under thie Havafi school of Muhammadan law., The
property aold belonged to a Muhammadan,and was therefore sub-
ject to pre-emption by those who were entitled to pre-empb under
that law. The fact that it was purchased by a Hindu maKes no
difference. Ie purchased it subject to the right of pre-emption
by the plaintiff. See Gobind Dyal v. Inayet ul-lak (1).

It might, however, be contended that Ram Lal being 2 Hindu
has not a right to pre-empt, although he isa co-sharer inthe khalsa,
but there is no foree in this contention. “The principle of reei-
procity,” as remarked by Aikman, J.,in Qurban Huswin v.
Chote, (2) “lies at the root of the law of pre-emption” and
“ according to the Hanafi law it is not necessary that the pre-
emptor should be of the same religion as the vendor.”

The conelusions ab which I thus arrive are that :—

(1) The khalsa land in Bazidpur is not subject to the right of
pre-emption under the wajib-ul-arz.

(2) The case before us is to be governed by Hanafi law.

(3) Bahadur Ali and Ram ILal both have equal rights of pre-
emption in respect of the khalsa land.

Following, therefore, Amir Hasan v. Rahim Bakhsh (8), I
seb aside thedecree of the lower appellate Court and give Bahadur
Ali a deeree for possession of half of the property in dispute on
condition that the plaintiff shall deposit in Court within two
months hence the sum of Rs. 784 which is half the purchase
money. Ram Lal defendant will pay the costs incurred by the
plaintiff in all Courts : on default his suit shall stand dismissed
with costs in all Courts.

Sraxrey, C.J.—I concur in the views expressed by my learned
brother. The wajib-ul-arz which we have to interpret has a most
novel provision as to pre-emption, and it is difficult to say what
was in the minds of the parties when they agreed to be bound by
it. Bub upon the whole I am disposed to think that the view

(1) (1885) LL,R..7 AlL, 776 (2) (1899) L L. k2 All, 102; ot p, 104,
) (1897)1 L. B, 19 AL,
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which has been adopted by my learned colleague is correct. I
therefore eoncur iil the proposed order.

By rHE Courr.—The order of the Court is that the decree
of the lower appellate Court be set aside and that a decree for
possession of half of the property in dispute be passed in favour
of Babadur Ali, on the condition that he deposit in Court within
two months from this date a sum of Rs. 734, We give Bahadur
Ali the costs of this appeal in all Courts in the event of the pay-
men of the said sum within the time aforesaid. In defanlt
of payment his suit will stand dismissed with costs in all Courts,

Appeal decreed.

Before Sir Joku Stanley, Knight, Chisf Justice, and Mr. Justice Banerji
JAGARDEO SINGH (Prsixrirr) o». PHULJHARI And sNormER
(DERENDANTS) ¥
Aot Noe XV of 1877 (Indian Limitation dct), schedule II, aréicle 91—Limi-
tation—Suit for cancellation of a decd— Suit for a declaraifon that ket

transaction evidenced by the deed was fickitious,

A suit for a declaration that a transaction embodied in a particular deed
was from its very inception a sham transaction is to be distinguished from
a suit for cancellation of the deed. The former kind of suit does not fall
within the purview of article 91 of the second schedule to the Indian
Limitation Act. Skam ZLall BMitra v. Amaerendro Nath Bose (1) and
Pothorpermal Chetty v. Muniandy Servay (2) referred to,

TrE facts of this case are as follows :—

The plaintiff came into Court alleging that he and his
nephew Ramdeo had executed a sale-deed of certain zamindari
property in favour of the defendant Musammat Phuljhari on the
97th of June 1899 ; that the sale was a fictitious transaction and
was never given effect to; thabtit was agreed that Mucammat
Phuljhari shonld execute a deed of relinquishment ; that a deed
was drawn up and signed by her, but she refused to have it
registered, and that an application for the registration of the
deed made by the plaintiff to the District Registrar was refused.
The plaintiff accordingly prayed for a decree directing the
registration of the deed of relinquishment. This part of the

* Second Appeal No, 863 of 1907, from a decree of W. R. G. Moir,
Distriet Judge of Jaunpur, dated the 10th of April 1907, reversing a decree

of Zain-ul-abdin, Subordinate Judge of Jaunpur, dated the 6th of September .

1905,
(1) (1895) 1 L, R, 23 Calo, 460, - (2) (1908) 12 C, W. N, 563, -
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