
Queen-Empress y. ipiushali Ea'fri, (1) laid down no hard and 190s 
fast rule upon thi  ̂ point. The learned Chief Justice, who ejeperob” 
decided that case, hĉ Jd that if a jary required evidence, evidence biias 
should be prodaeed. before it, and that in that case it was 
for the Magistrate t̂ ,̂ show by evidence that the obstruction refer­
red to was an obs||.uction of a public way or in a public place. So 
far as I can see, Chapter X  does not lay down any rules as to the 
procedufe that must be adopted by a jury. The queations which 
ai'6 now raised are questions which, it appears to me, should have 
been raised by or ou behalf of the firm long ago in the case.

It has been held by a learned Judge of this Court in In the 
matter of the 'petition of Lachnian (2) that a person who applies 
for a jury is bound by the verdict of the jury and cannot raise such 
a plea as that the obstruction was caused in the exercise of a bond 
■fide claim of right. So far as I can judge from the reeord, the 
firm of Ram Karan Earn Bilas had long and sufficient notice of 
the action which the Divisional Magistrate intended to take, and 
I am not prepared in revision to interfere. I dismiss the appli­
cation.
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Before Sir John Stanley, KnigM, Chnf Justice, and Mr. Justice 
Kavamat Husain,

PAtoKA KCNWAR (PiAiirxii'l') v. THE MAHARAJA ujj' JSliJNAEES 
(D e t e b 'D A n i ) .

Frocedw reSefusal o f  Court o f  first instance to examine all the plaintiff’s 
witnesses—Appeal ty  defendant deoreed—demand.

Owing to tlie divection of the Court of first instaneo only a portion of 
tile e v id e n c e  available in support of the plaintiff’s case was recorded by that 
Coiftb, ■which decreod the plaintiffs suit. On appeal, howeTcr, the lower 
appellate Court took a difoxent view of the plaiutifE’ s evidence and dis­
missed the suit. SeW that the plaintiff should be given, an oppovtunity of 
producing the evidence which hid not heen recorded owing to the attitude 
taken aphy.the Court of first instance. Kifayat-ullali, Mondol v. BaJcina Mh% 
(3) and Kalyani Prasad v. Bishmth (4) referred to. *

I n  a suit pending in the Court of the Munsif of Benares, 
owing to the failure of the defendant to comply with an order of

* Second Appeal No. 685 of 1907 from a decree of O', A. Paterson, 
District Judge of Bnnares, dated the 7th of March 1907, reversing a ilecsee 
of Hira Lai Singh, Munsif of Benares, dated the 21st of December 1906.

(1) (1895) I. L. R., 18 AH., 158. (3) (X897) 11 C. W. N,, p. xcii.
(2) Weekly Notes, 1900, p, 180. (4) Weekly Notes, 1905, p. 266.
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1908 the Court his defence  ̂was struck out). The ^uit was proceeded 
witli ex]}a,rte. The plaintiff had produced yart of the evidence 
upon which she relied in supporb of her claif i, when the Munsif 
intimated that̂  inasmuch as the suit was ui l̂efendedj there was 
sufficient evidence already on tbe record anî | passed a decree in 
favour of the plaintiff. The defendant"appe^ed to the District 
Judg6j who, being of opinion that the evidence recorded wag not 
sufficient to support the plaintiS’s claim, allowed the appeal and 
dismissed the suit, without giving the plaintiff an opportunity, 
which was asked for, of producing the resb of her evidence. The 
plaintiff appealed to the High Courb.

Dr. Satish Ghandra Banerji (for whom Bab a Surendra 
Nath for the appellant.

Munshi GoJml Frasad, Babu Bital Prasad Ghosh and Bahu 
Satya Ghandra MuJcerji, for the respondent.

St a n l e y , C. J., and K a e a m a t  H u s a in , J .— W e  think that 
the learned Disfcriot Judge was wrong in dismissing the plaintiff's 
suit without first giving her an opportiuiity of examining all 
the witnesses whom she was prepared to examine before the 
Court of first instance. It appears that by reason of default of 
the defendant in complying with the order of the Court his 
defence was struck out and the suit was heard ex parte. Be­
fore the plainĵ i'S had examined all her wittfesses the Munsif 
intimated that_, inasmuch as the case was undefended, there was 
sufficient evidence already on the record, and passed a decree in 
favour of the plaintiii. On appeal the learned District Judge 
was not satisfied that the ovidenco on the rtcord was suiHcient 
to establish the plaintiff’s claim. A representation was made 
to him that all the evidence which was available had not blfeen 
produced by the plaintiff before the Munsif. In view of this 
we think that the learned District Judge ought not to have 
dismissed the plaintiff̂ s suit, but ought to have remanded the 
suit to the Court of first instance with directions that it be 
retried, an opportunity being given to the plaintiff'of exam­
ining her witnesses and adducing all her evidence. This 
was the course which was adopted in Kifayat-ullah Mondol v. 
Sahina Bihi (1). It is supported by the decision of a Bench of 

(I) (1897) U G . W .N., p«scii.
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this Com't in. Kcdpmi Prascicl Blslimdh (i). We therefore 
allow the appeal, p e  set aside the decrees of both the lower ' 
Courts, and we renjand the suit through the lower appellate 
Court to the Court-of first instane© with directions that it be 
reinstated on. the fil̂ , of pending suits in its original number 
and be disposed the merits. Costs here and hitherto will 
abide the event.

Appeal decreed and Oaim remanded.

Before Sir Jolm Stanley, Knigld, OJiief Justioo) and Mr» JusiicQ Kanmat^
Mil sain.

RAM ANANT SINGH AND anotheb (PiAiNTrrja) v. SHAFKAE SHSTGH 
(DBBEJrDANT). *

Landlord ani tenant—Concn-Trcni leases—Landlord entiiled to recover rent only 
as against second lessee,

Seld  tliat where a lessor executes two concurrent leases of tlie same pro. 
party, that is to say, two leases in wHch tlie term of the second commences 
before the terra of the first has expired, the second lessee is to be taken as the 
assignee of the lessor’ s interest during the concurrent portion of the terms, 
and the lessor after the esecution of the second lease can recover rent only 
from the second and not from the first lessee. Earnier v. Bean (2) followed.

T h e  plaintiff’s in this case were owners of a share in a village 
called Chingauri in the Mii'zapnr district. On the l6th of June 
1900, they executed a lease of this property in favour of one Raglm- 
nath Singh for a« term extending from 1808 to 1814 Fasli 
at an annual rent of Bs. 895. Subsequently, nameiy, on the 12th 
of’ April 1904, the plaintiffs executed another lease o£ the same, 
property at the same rent, but extending from 1312 to 1320 
Fasli, in favour o:̂ one Shankar Singh. Under this lease Shankar 
Singh was authorized to realize the rent from the first lessee. 
Raghunath Singh, Shankar Singh failed to pay the rent due 
from him for 1312-1313 Fasli and the lessors accordingly sued 
for its-recovery. The Court of first instance (Assistant Collector) 
gave the plaintiffs a decree. On appeal, however, the District 
Judge reversed this decree and dismissed the plai suits. " The 
plaintifis thereupon appealed to the High Court. ’ ,

^Second Appeal No, 5SB of 1907, from a decree b£ Syed Muhammad Ali, 
District Judge of Mirzapur, dated the 5th of February 1907, reversing a decree 
of Knnwar Jagdish Pra,sad, Assistaxit Collector 1st class o£ Mirzapur, dated the 
17th of November 1906, .

(1) WeeWy Notes, 1905, p. 266, (2) (1853) 3 C. and K,, 307,
51 "
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