
18S9 The argument addressed to their Lordships for the appellant 
H b m a n o i h i  that the maintenance is a charge oa the estate, and like 

debts must be provided for previous to partition. But the 
K e d a b n a t h  analogy is not complete. The right of a widow to maintenance 
CaowDHBY. is founded on relationship, aad differs from debts. Oa the  death 

of the husband, his heu’s take the whole estate; and if a mother 
on a partition among her sons takes a share, it is tJSken in lieu 
of raainfcenance. Where there are several groups of s o d s ,  the 
maintenance of their mothers must, so long as the estate remains 
joint, be a charge upon the whole estate ; but when a partition 
is made, the law appears to be that their maintenance is distri­
buted according to relationship, the sons of each mother being 
boond to maintain her. The step-sons are not under the same 
obligation.

Their Lordships will therefore humbly advise Her Majesty to 
affirm the judgment of the High Court, and dismiss the appeal. 
The appellant will pay the costs of it.

A ppeal dism issed.

Solicitors for the appellant: Messrs. T. L. W ilson  «£ Go.

Solicitors for the respondent: Messrs. B arrow & Rogers,

C. B.
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F U L L  BElsrCH.

Before Sir W . Comer Petheram, Knight, Chief Jastire, M r. Justice Tottm- 
ham, 3 fr. Juslice Tr&velynn, M v. Justice Ghose and Mr.

Justice Sevei'le^.

1889 Q U EEN -EM PEESS SARAT CHANDRA EA K H IT.®
15.

---------------- Sessions Jud^e, Jurisdietioa o f— Sanction to prosecute hy D iitriat Judge—
Trial by same Judge as Sessions Jtidge— Criminal Procedure Code (A ct X  
q f 1882), ss. 195, i3 7 — Penal Code, s. 196.

A Sessions Judge is not debarred by  s, 487 o£ tlio Criminal Proce­
dure Code from try ing  a person for an ofEanoe punieiiHble under s. 19S of 
t!ie Penal Code, when he has, as D istrict Judge, given sanction fo r 
the proaeoution uadCT the provisions of s. 193 of the Code of Criminal 
Procedure.

® F ull Bench on Criminal Appeal No, 327 of 1889, ngainst the decision 
of F . H. H avdia", Esq., OlBuiating Sessions Judge of Gluttagong, dated tLe 
l l t l )  March IgSS.



Madkui Chunker Mozttmdav v. Naoodeep Ckttnder Pundit (1) 07er. 1889
ruled i EmpreBS v . D 'S ih a  (2) referred to.

T his was a  reference to a Full Bench by Mr. Justice Trevelyan Empress 
and Mr. Justice Beverley: the referring order was as follows:— Sabax

CBDliDBA" The appellant before us has been convicted under s. 196 of the hakhw. 
Penal Code of using as genuine evidence which he knew to be 
false. H e nas also been convicted under s. 471, read with s. 467, 
of the Penal Code ; .but, in our opinion, the alleged offence falls 
under s. 196, and the conviction under s. 471 should be set 
aside. The conviction under the latter section has made no 
difference in the punishment.

’■« The sanction to prosecute was given by Mr. F. H. Harding 
acting as District Judge of Chittagong.

“ The appellant has been tried and convicted of this offence by 
Hr. Harding acting, as Sessions Judge of Chittagong.

“ One of the grounds of appeal is as follows: ‘ While the
Judge accorded a sanction to bring a case against me in the 
Criminal Court, it has been illegal on his part to convict and 
punish me against himself,’

"This question has been argued before us by the Deputy Legal 
■Remembrancer, who cited the case I n  the m atter o f  Madhub 
Ghunder M osum dar v. Novodeep Chunder JPundit (1), and we 
have had to consider the terms of ss. 477 and 487 of the Criminal 
Procedure Code. We have grave doubts as to the correctness 
of the above-mentioned decision, and as the matter is one of 
importance, we refer to a Full Bench the following question;—

“ ‘ Can a Sessions Judge try a person for an offence punishable 
under s. 196 of the Indian Penal Code, when he has, as District 
Judge, ^ven sanction for the prosecution under the provisions 
of s. 195 of the Code of Criminal Procedure ?'

" If this question is decided in the affirmative, the appeal should, 
in our opinion, be dismissed. I f  it be decided in the nega­
tive, the appellant will have to be re-tried by another Sessions 
Judge."

The Deputy Legcd Bememhrancer (Mr. K ilby) {or the  Crown,—
There being only one Court in each 'District, which can try

(1> I. L. 16 Calo., 181. (2 ) L  L. B,, 6 Bora., 479.
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1889 Sessions cases, or Jhear most appeals, great inconvenience must
Q0 BEN- be occasioned when such cases are transferred. In the present

U m p k b s s  instance the 'nearest Sessions Court is at Tipperah; the most
Sauat convenient perhaps at Alipore. In the one case witnesses would

R a K h i i .  have to naarch 200 miles during tihe rains to Tipperah and back,
or else recross the Bay of Bengal. A Bench of this Court has de* 
cided that if  the Judge had jurisdiction to try, the conviction and 
sentence are right : upon a re-trial then either the same sentence 
will be repeated, or there will be a miscarriage of justice. The 
law could not have intended to prescribe a course entailing such 
consequences unless there exists an imperative reason for so do­
ing. That reason can only be the fear that the Judge ma^ have 
prejudged the ease and condemned the prisoner before trial ; 
but the District Judge in this case merely amended a sanction 
previously granted by an inferior Civil Court.

I f  an appeal admitted after hearing the judgment and argu­
ment, if a rule to show cause why an order could not be set aside, 
are not prejudged, how can it be said that a Judge granting a 
sanction to prosecute (where he merely has to consider whether 
he ought to remove an artificial obstruction put in the way of 
a man’s ordinary right to complain of an offence) has condemned 
the accused before the hearing.

I t  would be more plausible to say that the Sessions J  udge had 
prejudged the case, when, after reading the proceedings of the 
commitment, he alters or adds to the charge. The prisoner has 
been acquitted of all the charges framed by the Magistrate, 
but sentenced upon the one which the Judge has framed in this 
case. And as to this there is no objection, for the law pres­
cribes it. Section 477 clearly shows that where the offence is 
committed in the presence of the Judge, and where he has him­
self committed the offender for trial, the Legislature does not 
consider that a sufScient reason to justify the removal of the case 
from his jurisdiction.

So under s. 487 the Sessions J  udge may try offences which 
have been committed in his presence as District Judge, and 
where the preliminary enquiry and commitment have been made 
by himself. Clearly it was not contemplated that he should be 
debarred from trying a case like the present.

768  t h e  INDIAN LAW REPORTS. [VOL. XVI,



I  submit that s. 487 does not debar him. Tho words “ no 1889

Judge of a Criminal Court ” in s. 487 apply to an Assistant Ses- qoishn.
s io n s  Judge ( s. 3 1 ) but not to a Sessions Judge. The Sessions 
Judge (ss. 477, 478) may try any case committed to his Court, S a b a t

whether by himself or by any Civil or Revenue Court that thinks Bak^to, 
he ought to try i t ; & fortiori he may try any case committed to 
his Court in the ordinary way by a Magistrate. I f  it be argued 
that s, 477 is restricted to cases in which the Sessions Judge 
himself makes the commitment, such a narrow construction 
ig inconsistent with s. 478. I  also submit that the words “judi­
cial proceedings ” in s. 487 do not include a sanction under 
s. 195 granted or revoked by a Superior Court. In dealing with 
such sanction, such Court has no authority to take evidence; 
and it cannot therefore be a judicial proceeding [see s. 4 (d)].
Whenever in any proceeding evidence may be legally taken the 
Code provides for it, as in appeals (Chap. XXXI, s, 428); but 
no such provision is to be found in Chap. XV, or as applicable 
to the Superior Courts mentioned in s. 196, The case of 
K risknanund  Das v. H a ri Bera (1) decides that notice need 
not be given to the accused when sanction is granted for his 
prosecution. How then could evidence be taken in such a case ?
Agaiii, an offence which is brought under the notice of the Dis­
trict Judge in a proceeding, as in this case, is not brought under 
the notice of the Sessions Judge "as such Judge.” The Ooarj 
of Sessions which tries the offence, whether with Assessors or 
Jury, is a different Court from that of the Civil 3 n ig e -- I lm ,frm  
V. jy s ilva  (2).

I contend that s. 487 only applies to cases which can be tried 
by more than one Judge or Magistrate in the District; and 
that it does not apply to Sessions Judges or to appeals involving 
for trial a transfer to another district. The words in s, 487 
" shall try ” do not apply to appeals; trials and appeals are quite 
distinct under the Code, The word " try " is confined to trials;
Appeals are heard under 407, rejected under s. 409, and dealt 
irith under s. 428.—See F eir , 1081

6 0 6  appeared for the prisoner.

m  I. Ii._ B,, 12 Calc,, 68. (2) I. I .  B,, 6 Bow., 479.
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The order of the Court (PetherAM  C. J., Towenham,
■ Tbevexttas, Ghosb and Bevebley, JJ.,) -was as f o l l o w s -

The facts of this case are sufficiently .set out ia the order of 
refereace. The question referred to us for our decision is the 
followbg:—

" Can a SeBsionB Judge try a person for an offence^ punishable 
under s. 196 of the Penal Code, when he has, as a District 
Judge, given sanction for the prosecution under the provisions 
of s. 195 of the Code of Criminal Procedure ? ” The reference 
has been rendered necessary in consequence of the decision in 
Madhvib Chunder Mozwmdar v. Novodeep Chundei' P und it (A).

Section 487 of the Code of Criminal Procedure now in force 
runs as follows

“ Ezoept as provW odiD  SB. 477, 480 and 485, no Judge (\f a  Criminal Court 
or Mafialrate, other than a Judge of a High Court, the Recorder of Bnngooo, 
aod the Presidency Magistrates, shall tiy  any peraon for any offance ve. 
ferred to in s. 196, when such offence is oominittod before him?elf or ia 
contempt of his authority, or is brought under his notice as aueh Judge or 
Magistrate in the course of a judicial proceading.’’

W e are of opinion that in this section effect must be. given 
to the words “as auck Judge or J/agiw^rafe/'and the meaning 
of the section, we think, must be taken to be that when an 
offence referred to in s. 195 has been committed before a Judge 
of a Criminal Court or Magistrate, or in contempt of his anthq* 
rity, or brought under his notice in the course of a judicial 
proceeding, he cannot himself try such offence. That thi§ w 
BO, we think, is clear from the exception made in regard to the 
provisions of s. 477, under which a Court of Session is em­
powered to charge and commit, or admit to bail and tr;̂ , any 
person who has committed before it any offence of the kind 
referred to in s. 195, It appears to us that it would be incon­
sistent to bold that a Sessions Judge may try an offence oooa-
mitted before him as Sessions Judge, and that he may not try
such offence if  committed before him as District Judge.

This view appears to have been taken by the Bombiy'
High Court in the case of E m press v. D’S ilm  (2)
That was a decision under s. 473 of the Code of 1872, which

ID 1. I<. I 2 t (2) I . L . B ., 6 Bom,, 4?9.
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section ran as follows: " Except as provided in S3. 435> 436 1839
and 4 7 2 , no Court shall try any person for an offence committed Q d f ,e n -  ,

in contempt of its own authority.” Under that section it was 
held that a Sessions Judge was not debarred from trying a case of ô dndba

forgery in which he had sanctioned the prosecution as a Dis- B a k h it .

trict Judge. The ratio deoidendi in that case was much the 
same as that which has 'been indicated above. The learned 
Judges who decided that case said:— .

" Tha Legislature seems to have been impressed by the sense of this ia- 
convenience, and, consequently, ia  enaoting s. 472 of the Code, it ga70 
iarisdiction to the Court of Sessions to try all cases of oontempt committed 
before it in which the offence is triable exclusively by the Court of Session,
It would be difficult to suppose that the Legislature had ony other in­
tention in regard to offences of the same kind committed before the Judge 
of the Court o f Session in his Civil capacity, and ceitainly s. 473 is not 
so worded as to oblige us to hold that there was any other iiiteiition.”

It will be seen that s, 487 of the present Code, which corre­
sponds to s, 473 of the Code of 1872, is couched in more definite 
language. The prohibition is restricted to a "Judge of a Crimi­
nal Court,” and that being so, we think we must place a strict 
construction on the words “ as such Judge/' and hold that they 
do not include a Judge of a Civil Court or District Judge.

For these reasons'we are of opinion that the Sessions Judge 
was not debarred by this section from trying the case which 
was the subject of this reference.
X  A. P.

EXTRAORDINARY ORIGINAL CIVIL JU R IS ­
DICTION.

S tfore  Mr, Justice ]!>orris,
JOTBStDEONAXJTH M IT rSR  «. RAJ KBISTO MITTISIIand anotheb » jg89 
T ra n ter  of m t-~ P rao iia6—S£inov defendant. Application iy  next friend qf, Jnlj/ 8, 

fo r  tm nsfey of m ii whm no guardian ad- litem hat leen Qppointed-r- '
Oivil Propedure Gade (d e i X l V o f i m ) ,  a*. 440,U 1, U S , m .

Afiuit was instituted in a Jffofussil Court against two defeadanta, one of 
them being a minor  ̂ Before a guardian a«Z Utf/m had been appointed for

•  16 the Matter of s. 13 of t t e  Letters Potent of 1865, and in the Matter 
ofaSaitlJo. 6 3 o f 1889, in tlie Court of the Second Subordinate Judge of 
the 24-Pergnnnahs.


