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zamindari lands and in not extendiog iS to the pari of the village, 2.go§
wbich had formerly been muafi in its tenure. So here, we think the ' z

N a b a in
learned Judge oi this Court was wrong in not esfcendlng to the PaiaAi>
owners o£ the resumed muafi the rights which were givea to mali- mttnna
han generally in the wajib-ul-arz j)repared after the resumption 
of the muafi land and the inclusion of this land in the mahal.
We therefore allow the appeal. We set aside the decree of the 
learned Judge of this Court; and we restore the decree of the 
lower appellate Court with costs in all Courts.

Appeal decreed.

R E V IS IO N A L  C IV IL .  i9os
April 11.

Before Sir John Stanley, Knight, Chigf Justice, and Mr, Justice Karamat
Husain.

JWALA (ApPMCAtTT) t), GANGA PKASAD (Opposite PAETr).®
Act No, I  (5/1877 (S^ecifio Relief A ct), sectioii ^ - ‘ Criminal Procedure Code, 

section 145—Possesjror  ̂ suit— ISffeat o f order o f  a Crmbial Court-^ 
Revision.
Seld  that the existence of an order passed under section 14.5 of the Code 

of Criminal Procedure is no bar to the institution of a suit under section 9 of 
the Specific Belief Act, 1877, for recovery of poasession of the same land.

Meld also that when a suit under section 9 of the Specific Relief Act is 
decreed the remedy o'? the defendant lies not in revision but in the institu­
tion of a suit for a declaration of the defenda.nt's title alid for possession, 
Blieo Prasad Singh v. Xadura Knar (1) referred to.

T h e  plaintiff in this case sued under the provisions of section 
9 of the Speoifiô  Eelief Act, 1877, to recover possession of a 
house of which he alleged that he had beea forcibly dispossessed 
by the defendant on the lOth of October 1905. The Court of 
first instance (Subordinate Judge of Cawnpore) foiind that the 
plaintiff was in possession of the house in q[uestion up to the 10th 
of Octoberj 1905, and that apon that date forcible possession had 
been taken by the defendant, and accordingly gave the plaintiff 
a decree. It appeared, however, that a Criminal Court had, in 
proceedings taken under section 145 of the Code of Criminal 
Procedure, found that at tlie date of the institution of such

* Civil Eevision No. 44 of 1907 from a decree of Gtirdhari la l. Subordinate 
JnfigQ of Cawnpore, dated the 28 th of March 1907*

(1) (1887) L L,I{,, 10 m ,U 9 .



1908 proceedings, namely, on the 23rd of October 1905, the defen-
dant was in possession of the house. Again-̂ t the decree of the 

0. Subordinate Judge the defendant applied, to the High Court in
Pbasap. revision, contending (1) that the proceedings in the Criminal

Court above referred to were a bar to a suit under section 9 of 
the Specific Belief Act, and (2) that after the Criminal Court’s 
order the only remedy of the plaintiff was a Civil Court suit 
on title.

Mr. i2. Sorahji and Babu Parbati Oharan Ohatterji, 
for the applicants.

Mr. Muhammad Ishag Khan, for the opposite party.
St a n l e y , C.J., and K a e a m a t  H u s a in , J.~The suit out of 

which this application for revision has arisen was brought by 
the plaintiff under the provisions of section 9 of the Specific 
Belief Act for recovery of possession of a houf=e, of which, he 
alleged, he had been forcibly dispossessed by the defendant on 
the lOfch of October 1905. Section 9 of the Specific Relief Act, 
as amended by Act No. X II  of 1891, provides that; if any 
person is dispossessed without his consent of immovable property, 
otherwise than in due course of law, he or any person claiming 
through him may by suit recover possession thereof, notwith­
standing any other title that may be set up -in. such suit,” and 
then follows "the proviso that “ nothing in this seotion shall bar 
any person from suing to establish his title to such property, and 
to recover possession thereof.” The Limitation Act provides 
that such snit may be brought within six moRthe from the date 
of the dispossession. It is fouud by the Court below that the 
plaintifi was in possession of thQ house in question up to the 10th 
of October 1905, and that upon that date forcible possession was 
taken by the defendant. It appears that proceedings were takea 
under section 146 of the Code of Criminal Procedure and an in­
vestigation was made by the Magistrate for the purpose of 
ascertaining which of the parties was in possession at the date of 
the institution of the proceedings, and it is found that at the date 
of the order of the Court, viz., the 23rd of October, 1905, the 
defendant was in possession. The Magistrate’s duty was con­
fined to the ascertainment of the fact of possession at this timê  
and beyond this and passing aa order declaring the person S3
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found to be in possession to be entitled to possession until evicfced igos
in due couise of law, his duty ceased. The language of sub-
section (4) of the section is that the Magistrate sViall then, «•
without reference to the merits of the claims of any of sudi :^1bab.
parties to a right to possess the subject of dispube, peruse the 
statements . , . . and if possihJe decide whether any, and 
which, of the parties was, at the date of the order before men- 
tione(f in such possession of the said subject, etc.’  ̂ Kow it is 
contended on behalf of the applicant that in view of the order 
of the Magistrate the plaintiff was debarred from taking advan­
tage of the remedy provided by section 9 of the Specific Relief 
Act and that his only remedy was to institute a buit in the Civil 
Court to have his title declared and possession given to him.
We are of opinion that the criminal proceedings in no way 
interfered with the right which the plaintiff bad under the sec­
tion of the Specific Relief Act to which we have referred so 
soon as his possession was interfered with by the defendant.
As we have pointed out, forcible possession was taken from him. 
on the 10th of October 1905, We therefore think that the Court 
below rightly considered the evidence, and having come to the 
conclusion that the plaintiS was in possession on the 10th of 
October 1905, and was forcibly ejected from such possession by 
the defendant, was justified in giving possession,to the plaintiff.
We should point out that the application in revision was not a 
proper remedy for the defendant under the oircumstances. It 
has been laid down over and over again that) the Court will not 
interfere in revision where other remedies are open to a party.
It ^as open to the defendant to institute a suit for declaration 
of his title and for possession, and he is not debarred from doiug 
so by the decree passed under section 9 of the Specific Belief 
Act. See Shea JPrasad Si'ngh v. Eastwa Kuar (1).

We dismiss the application with costs.
Application dismissed,

(1) (1887) I.L .R .,10  All.,119.
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