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resiled from the position wHch he took up m it and took pait 
in the decision of the ease of Ram Nath v. Bindraban, which 
we Lave cited. Now the learned District Judge has considered 
the evidence from an, entirely wrong standpoint̂  and it is impos
sible for us to accept his conclnsion on the question whether the 
sale to the plaintiff was a real transaction or not, in view of the 
coiirsQ adopted at the trial. We therefore, as was done in Qovind 
Atmaram v. S^Titai, ?et aside the decree and remand the ease 
to the lower appellate Court for re-trial. We accordingly remand 
the case with directions that it be replaced in the file of pending 

. appeals in its proper number and be disposed of on the meritŝ  
regard being had to the directions which we have given above. 
The costs hei'e and hitherto will abide the event.

Appeal decreed and cause remanded.

F U L L  B E N C H .

Before Sir John Stanley  ̂ Knight, CMef Justice, Mr. Jmiioo Banevji and Mr.
Justice Aihman.

SULTAH BEG-AM And oihhes (DependAifis) v, DEBI PEASAD (PiArHTii-j?),® 
Act Fo. IV  o f  1893 (Partition AotJ, section i —Aci No. I V  o/1882 (Trans- 

fer o f  Tfo-jperiy Act), section iii—^̂ 'UndvDided family’ —̂SecHon 4 o f  
Tariition Act applicahle to Muhammadans,
Kild  that Muhammadftua are not excluded from tlie beuefit of section 4 

of the Partition Act, Act No. IV of 1893. Kallca FarshM v. JBanJtBy Lall (1) 
ajiprovod. Amvue Eaham v. Zia Almad (2) referi'ed to. Saskmat All v. 
MuMmmad Umar (S) oven-uled.

T h is  case was referred by the Chief Justice to a Bench of
three Judges for the decision of a point of law arising therein. The
facte of the case and the nature of the legal qnestion to be
decided appear from the following order of the Bench before
which the appeal came on for hearing

S ta jjley , C.J., and BubkitT; J.—The only (Question now
lemaiaing for determination in this appeal is one as to the true
construction of f-ection 4 of the Partition Act, IV  of 1893. The
suit is one for partition of property situate in Cawupore_, which
consists o£ an enclos-ed area on which stands an Imambara and

* First Appe-il Ilo. 93 of 1906 from a decree of Prag Pfts, Subordinate 
Judge of Cawupore, dafcud tlie 2nd of Jauiiary 1906.

(1) (1906) 9 Ottdh Cases, 15S, (2 ) (1890) I. L. E, 13 All, 282,
(3) (1907) I. L.E, 39 All, 308.



also a dwelling house known a =5 Malml Saral. Tiie property, ib is I908
saidj formerly belonged to members of the family of the Fawab ~spitas'
Wazir of Oiidh. The shares of three members of the family 
were purchased at three auction sales by a Hindu gentleman, the D ebi

plaiatifp in the suit, who now seeks to have the property parfci- ^̂ asad.
^ioned. The defendant Nawab Saltan Begam in her written state
ment offers, if the Court think that the suit is not barred by 
limitation and that the plaintiff is entitled to have the property 
partitioned, to pay to the plaintiff, under the provisions of section 
4 of the Partition Act, the value of the share of the property to 
which he is entitled. On the part of the respondeat it is contend- , 
ed that section 4 has no application t) MuhammadanSj but only 
to an undivided Hindu family or a family governed by the 
Hindu law of succession, and relies upon the words in this sec
tion undivided family’' as establishing this. Apparently he 
asks us to introduce the word Hindu” before the word family’’
In the case of Hcislimat All v. Muhammad Umtor (1) this 
question came before a Bench of this Court, but the respondents 
were not represented before the Court. The Court with regret 
held that section 4 did not apply, except in the case of an undi
vided Hindu family, and that a Muhammadan could not obtain 
the benefit of that section. We have serious misgivings as to the 
correctness of this decision. In a case which came before the 
Judical Commissiocer of Oudh and is reported in 9 Oudh Cases,
156, the Acting Judicial CommisBioner held that” the words 
‘ undivided family' mu?t be so interpreted as to include every 
family,, whether it be a Hindu family or otherwise and one which 
is undivided qud ihe particular dwelling house, and the words 
‘ dwelling house’ must be interpreted to mean not only the house 
in which the members of an undivided family actually live, but 
also a house which belongs to the family and in which other 
members of that family have a right to live if they feel so inclined 
to do.” In view of the importance of the question we think 
that the issue sliould be referred to a larger Bench for determina- 
tion namely, whether or not Muhammadans are excluded from the 
benefit of section 4 of the Partition Act. ~We refer the matter 
to the Chief Justice for the appointment of a larger Bench,

(1) (1907) I. L. B., 29 All, 308.
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1908 The question referred waa then argued before a Bench of
— —----- ' three Judges,
Vrntu M r. B. E. O'Conor, Mr. Ahdul Raoof and Lala Qirclhari Lai

Itoi Agafwala^ for the appellants.
rtiAsAD. Hon̂ ’ble Pandit Sunclar Lai and Pandit Moti Lai, for

the respondent.
StA-NLEY, C.J.—The question which hrtS been referred to us 

for determination in this ease is whether or not Muhammadans 
are excluded ffom the benefit of section 4 of the Partition Act̂  
Act No. IV of 1893. This section prescribes that where a share 

,of a dwelling house belonging to an undivided family has been 
Li'ansferred to a person -who is nob a member of such family and 
Buoh transferee sues for partition̂  the Court shall̂  if any member 
of the familjj being a sliare-holder̂  shall undertake to buy the 
sliare of such tran̂ fercej make a valuation of such sliare in suoh 
manner as it thinks fit and direct the sale of such share to such 
h-hare-holder. It is contended ou the one hand that the words 
‘ undivided family ’ a-5 used in this section mean a joint family and 
are confined to Hindus oc to Muhammadans who have adopted 
the Hindu rule as to joint family property. On the other hand the 
contention is that the expression is of general application and 
means a family, whether Ilinduj Muhummadan, Christian, et 
coet&nfjf possessed of a dwelling house which has not been divided 
or partitioned among the members of the famiJy. The Act pur
ports to be a ĝ sneral Act extending to the whole of British Indiaj 
and admittedly sections 2 and 3 apply to Muhammadans as well 
as to Hindus. Section 2 enables the Court in a suit for partition, 
in a casein which a division of properfcy cantfifc reasonably or 
conveniently ]jc made and in which a, sale and distribution of the 
proceeds would bo more beneficial for all the share-holders, on the 
request of sliare-lioldsrs Interested individually or collectively fco 
the extent of a moiety or upwardŝ  to direct a sale of the pro
perty. The succeeding section empowers the Court in a case com
ing within the previous section̂  if any share-holder applies for 
leave to buy at a valuation the share or shares of the party or 
parties asking fora sale, to order a valuation of the share or 
shares and to offer the same to such share-holder at the pries so 
ascertained. Then follows the fourth section̂  and in it w e fî cil
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rolling to indicate that it was intended to apply to any limited jgos
class of the eommimity. The wordsundivided family” as used
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in this section appear to be borrowed ‘from seGfcion 44 of the Trans- Begak 
fer of Property Act. The last clause of that section prescribes 
that where the transferee of a share o f  a dw elling house balonginij 
to an undivided family i;̂  not a member of the facnilyj nothing 
in this sectioa shall be deemed to entitle kirn to joint posiession 
or other common or part enjoyment of the dwelling house. This 
provision of the Statute is clearly of general appliGation̂  and the 
effect of it is to compel the transferee of a dwelling Iiouse belong
ing to an undivided family, who is a stranger to the family, to 
enforce his rights in regavd to such shave by partition. There 
appears to me to be no reason why the words undivided family’  ̂
as used in section. 4 of the Partition Act, should have a narrower 
meaning than they have in section 44 of the Transfer of Property 
Act. If the Legislature intended that section 4 should have 
limited operation, we should expect to find some indication, of 
this in the language of the section. For example, instead of the 
words undivided family” the expression undivided Hindu 
family ” or joint family” might have been used.

The question came before a Bench of this Court in the case 
of Eashmat Ali < v. Muhammad Umar (1), which was a second 
appeal. The respondent to it was not represented. Our Brothers 
Knox and Richards fn that ease held on the analogy of the Full 
Bench ruling in Amme Raliam v. Zia Ahmad (2) that section 
4 did not apply to a Muhammadan family, but they did so 
with some regret.

In Amme Rahdm v. Zia Ahmad it was held that the words 
“  joint family propertŷ ’ in Article 127 of Schedule II of the Lim
itation Act mean the property of a joint family. In that case the 
wordjoint” which has a settled and well defined meaning is 
used, and it is in no sense ambigaom. It could n)t be used a‘? 
descriptive of property held in common. I  fail to discover that 
there is any analogy between the two cases.

It seems to me that the object of the section̂  as was pointed 
out by Mr. Wells, Judicial Commissioner, in the case of Kalha 
Parshad v. Banhey Lall (3) is to prevent a transferee of a member

(1) (1907) I. L. E.., 29 A l l ,308 (2) (1890) I. L. B., 13 A ll.,283.
(3) (1906J 9 Oiidli Cases, 158.



1908 of a family who is an outsider from forcing his way into a dwell-
' ing Kouse in wluch. other members of his transferor’s family have a

Beg-am right to live, and that the words '̂̂ imdivided family” must be
BsBi taken to mean undivided qud the dwelling house in question̂

pBASAD. |.Q ijgĝ  family which owns the house but lias nob divided it.”
Ifc has been pointed out to us that the Partitioi! Act has been 
extended to Upper Burma under the Upper Burma Laws Act, 
No. X III  of 1895. Not part of the Act merely, but the whole 
Act) has been so extended. If section 4 was intended^by the 
Legislature to apply to Hindus only or persjns who have adopted 

" the Hindu rule of joint family property, it is unlikely that it
would have so extended seobion 4 in view of the fact that there 
are very few Hindus in Upper Iliirma.

I'or these reasons I would reply to the question referred to 
us that Muhammadans are not; excluded from the benefit of the 
section in question,

B a n e r j i, J.—I agree and have nothing to add.
AikmaNj J.—I also concur in the judgment of the learned 

Chief Justice.
By THE C o u r t .—The answer of the Court is that Muhamma

dans are not excluded from the benefit of section 4 of the Parti
tion Act, Act No. IV  of 1893.

THE INWAN EiAW EEP0RT7S, [VOL. XXX.


