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1908 resiled froin the position which he took up in it and took part
Namwmr Jay 10 the decision of the case of Ram Nath v. Bindrabun, which
B V@ have cited. Now the learned District Judge has considered

the evidence from an entirely wrong standpoint, and it is impos-
sible for us to accept his conclusion on the question whether the
sale to the plaintiff was a real transaction or not, in view of the
course adopted at the trial, We therefore, as was done in Govind
Atmaram v. Suntai, set aside the decree and remand the case
to the lower appellate Court for re-trial.  We accordingly remand
the case with directions that it be replaced in the file of ﬁending
.appeals in its proper number and be disposed of on the merits,
regard being had to the directions which we have given above,
The costs here and hitherto will abide the event,
Appeal deereed and cause remanded.

A%, FULL BENCH.

Before Sir John Stanley, Knight, Chief Jusiice, Mr. Jusiico Bansrji and Mr.
Justice Aikman,
SULTAN BEGAM A¥D ormLRS (DEFENDANTS) 9, DEBI PRASAD (Prarnriry).®
Act No. IV of 1893 (Partition Aot ), seclion d—Act No. IV of 1882 ( Trans-
for of Property det), section 44—Undivided fumily”—Section 4 of
Partition det applicable to Mukammadans,
Held that Muhammodans are not excluded from the benefit of section 4
of the Partition Act, Act No. IV of 1893, Kalka Purshud v. Bankey Zall (1)
approved. Awmme Ralam v. Zia Ahmad (2) referved to. Hashmat AL v.
Mukemmad Umar (3) overruled,

THIS case was referred by the Chief Justice to a Bench of
three Judges for the decision of & point of law ariging therein. The
facts of the case and the nature of the legal question to e
decided appear from the following order of the Bench before
which the appeal came on for hearing :—

Sraxrey, C.J, and Burxkrrt, J.—The only question now
remaining for determination in this appeal is one as to the true
construction of section 4 of the Partition Act, IV of 1893, The
suit is one for partition of property situate in Cawnpore, which
consists of an enclored area on which stands an ITmambara and

* First Appeal No, 92 of 1906 from a decree of Prag Das, S rdi
Judge of Cawupore, dated the 2nd of Junuary 19086, g Das, Subordinate
(1) (1906) 9 Oudl Cases, 168,  (2) (1890) I, L. R, 13 All,, 282,
©(8) (1907) L L.R. 29 All,, 308, ’
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also a dwelling house known as Mabal Saral. The property, itis
said, formerly belonged to members of the family of the Nawab
Wazir of Oudh. The shares of three members of the family
were purchased ab three auction sales by a Hindu gentlem an, the
plaintiff in the suit, who now seeks to liave the property parsi-
“floned. The defendant Nawab Sultan Begam in her written state-
ment offers, if the Court think that the suit is not barred by
limitation and that the plaintiff is eutitled to have the property
partitioned, to pay t3 the plaintiff, under the provisions of section
4 of the Partition, Act, the value of the share of the property to
which he is entitled. On the part of the respondent itis eontend-
ed that section 4 has no application t7 Muhammadans, hut only
to an undivided Hindu family or a family governed by the
Hindu law of sucecession, and relies upon the words in this sec-
tion  undivided family” as establishing this. Apparently he

asks usto introduce the word ¢ Hindu” before the word * family’”” -

In the case of Hushmat Ali v. Muhammad Umer (1) this
question came before a Bench of this Court, but the respondents
were not represented before the Court. The Court with regret
held that section 4 did not apply, except in the case of an undi-
vided Hinda family, and that a2 Mubammadan could not obtain
the benefit of that section. We Lave serious misgivings as to the
correctness of this decision. In a case which came before the
Judical Commissiorer of Oudh and is reported in 9 Oudh Cases,
156, the Acting Judicial Commissioner held that~ “ the words
‘undivided family’ must be co interpreted as to include every
family, whether it be & Hindu family or otherwise and one which
is undivided gud $he particular dwelling house, and the words
¢ dwelling house’ must be interpreted to mean not only the house
in which the members of an undivided family actually live, but
also a house which belongs to the family and in which other
members of that family havea right to live if they feel so inclined
to do” In view of the importance of the question we think
that the issue should be referred to a larger Bench for determina-
tion namely, whether or not Muhammadans ave excladed from the
benefit of section 4 of the Partition Act. We refer the matter
to the Chief Justice for the appointment of a larger Bench,

(1) (1907) I L, R,, 29 AIl, 308.
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The question referred was then argued hefore a Bench of

- three Judges.

SULTAN
BEcAM
.
Dusr
PrAsaD.

M. B. E. 0’Conor, Mr. Abdul Ruoof and Tala Girdhari Lal
Agurwala, for the appellants.

The Hon’Lle Pandit Sundar Lal and Pandit Moti Lal, for
the respondent.

Sraxney, C\.J.~The question which has heen veferred to us
for determination in this case i3 whether or not Muhammadans
are excluded from the benefis of section 4 of the Partition Act,
Act No. IV of 1898. This section prescribes that where a share

.of a dwelling Lonse belonging to an undivided family has been
transferred to a person who 1s not a member of such family and
such transferce sues for partition, the Court shall, if any member
of the family, being a share-holder, shull undertake to buy the
share of such travsferce, make a valualion of such share in such
manner as it thinks fit and dirvect the sale of such share to such
share-holder. Tt is contended on the one hand that the words
‘undivided family ’ as used in this section mean a joint family aud
are confined to Hindus or to Muhammadans who have adopted
the Hindu rule as to joint family property. On the other hand the
eontention is that the expression is of general application and
means & family, whether Hindu, Mubammadan, Christian, of
ceetera, posscssed of a dwelling house which has not been divided
or partitioned among the members of the family. The Act pur-
ports to be a general Act extendingto the whole of British India,
and admittedly cections 2 and 3 apply to Muliammadans as well
as to Hindus. Section 2 enables the Comrt in a suit for partition,
in a easein which a division of property cannbh reusonably or
conveniently e made and in which a sale and distribution of the
proceeds would bo more Leneficial for all the share-holders, on the
request of share-liolders interested individually or collectively to
the extent of a moiety or upwards, to direct asale of the pro-
perty, Thesucceeding seetion empowers the Court in a case com-
ing within the previous section, if any share-holder applies for
leave to buy at a valuation the share or shares of the party or
parties asking for a sale, to order a valuation of the share or
shares and to offer the same to such share-holder at the price so
ascertained. Then follows the fourth section, and in it we find
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rolling to indieate that it was intended to apply to any limited
class of the community, The words® undivided family” as used
in this section appear to be borrowed from section 44 of the Trans-
fer of Property Act. The lastclanse of that seelion preseribes
that where the transferee of « share of o dwelling housebelonging
to an wndivided ramily is not a member of the family, nothing
in this section shall be deemed to entitle him to joint possession
or other common or part enjoyment of the dwelling house. This
provision of the Statute is clearly of general application, and the
effect of 1t is bo compel the transferee of a dwelling louse belong-
ing to an undivided family, who is a stranger o the family, to
enforce his rights in regard to such shave by partition. There
appears to me o be no reason why the words  nndivided family”
as used in section 4 of the Partition Act, should have a narrower
meaning than they have in section 44 of the Transfer of Property
Act. Tf the Legislature intended that seetion 4 should have
limited operation, we should expect to find some indication of
this in the language of the section. For example, instead of the
words ¢ undivided family” the expression “undivided Hindu
family ” or « joint family” might have heen used.

The guestion came before a Bench of this Court in the ease
of Hashmat Ali.v. Muhommad Umar (1), which was a second
appeal. The respondent to it was nob represented. Our Brothers
Knox and Riclards in that ease held on the analogy of the Full
Bench raling in Amme Raham v. Zia Ahmad (2)‘ that seckion
4 did not apply to a Mubammadan family, but they did so

with some regret.

In 4dmme Rahdm v. Zia Ahmad ibwas held that the words
“joint family property” in Artiele 127 of Schedule IT of the Lim-
itation Act mean the property of a joint family. In thatb case the
word  joint”” which has a seftled and well defined meaning is

used, and it is in no sense ambiguous. It could nt he used as
deseriptive of property held in common. T fail to discover that

there is any analogy between the two cases. .

It seems to me that the object of the section, as was pointed
out by Mr. Wells, Judicial Commissioner, in the case of Kulkw
Parshad v, Bankey Lall (3) is to prevent a transferee of a member

(1) (1907) L L. R., 29 ALl 308 (2) (1890) I L. R, 13 All, 282,
(3) (1906) 9 Oudh Cases, 158,
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of a family who ig an outeider from foreing his way into a dwell-

ing honse in which other mombers of his transferor’s family havea
right to live, and that the words “undivided family” must be

taken to mean “undivided gud the dwelling house in question,

and to bea family which owns the house but has not divided it.””
16 has been pointed out to us that the Partition Act has heen

extended to Upper Burma under the Upper Burma Laws Acl,

No. XTII of 1895. Not part of the Act merely, but the whole

Act has been so extended. If section 4 was inteunded by the

Legislature to apply to Hindus only or persons who have adopted

the Hindu rule of joint family propecty, it is unlikely that ip

would have so extended section 4 in view of the fact that there

are very few Hindusin Upper Burma,

For these reasons T would reply fo the question referred to
us that Muhammadans are nofi excladed from the benefit of the
seetion in question,

Bavury1, J.—I agree and have nothing to add.,

A1rMaN, J,—I also concur in the judgment of the learned
Chief Justice.

By raE CoUuRT.~The answer of the Court is that Muhamma-
dans are not excluded from the benefit of section 4 of the Parti-
tion Act, Act No. IV of 1893,



