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the present case this onus has not been discharged by the respon
dent. I  tlierefore conoiir in the order proposed.

B y  t h e  C o u r t . — The order of the Court is that the appeal be 
allowed, the decree of the learned Judge of this Court and also 
of the lower appellate Court be sab aside and the decree o f the 
learned Mnnsif restored, with costs of this appeal, and also costs 
in the lower appellate Courts. W e extend the time for the 
removal by the defendant respondent No. 1 o f all the materials 
o f the house up to the 15th o f  May next.

_______________ A ppea l decreed.
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Before Sir Jolm Stanley, KnigTd, Chief Justico, and, Mr, Jmiice Sir William
JBurlciit.

ABDUL KAEIM KHAN (D esbndant) o. MAQBUL-UN-NISSA BEGAM 
(P iiA iN siT 'T ')  A-SB MUHAMMAD llAZA KHAN a k b  a k o t h e b  

(DEEENDAirTS).̂
Act Wo, V II  0/1889 (Succession Certificate Aoi), section 4—“ De'bt”'— 

jDefevred dower.
Seld that the dowcr of a Muhammacian wifOj whether prompt or deferred, 

ia a “  debt within the moaning of secfcion 2 o£ the Suecessiott Certificate 
Act, 18S9, and that in a suit for its rcooverj brought by the heiva of tho 
deceased wife against the hv.sband no decree can be passed in favour of the 
plaintifE in tno abseniae of the certificate requiifid by the Act. Ifem dan Boy 
T. Mussummai Sissessari Kumari (1) dissente-  ̂ from. M skam ed Ishaq v. 
Sheikh Albramul-Mwq (2) disting* uiahed. Weih v. (3) referred to.

T h e  plaintiff in this case sued as one of the heirs of Musani- 
mat Qadri Begam, the deceased wife of Muhammad Abdul 
Karim Khan, to recover from the latter her share of the dow'ec 
debt of Qadri Begam^ fixing the amount at a lakh of rupees. 
The principal defendant resisted the suit upon various grounds ; 
m ter alia  that the defendant had obtained no certificate of 
succession in respect of the estate of Qadri Begam and that 
the suit was barred by limitation. The Court of first instance 
(Subordinate Judge of Moradabad) decreed the plainti tPs claim. 
The defendant Abdul Karim Khan appealed to the High Court, 
again urging the two grounds mentioned above.

*̂ ]?irst Api:oal No. 154 of 1906, from a decree of Mania Bakhsh, Subordinate 
Judge of Moradabad, dated the 30th of March 1906.

(1) (1898) 2 C. W. N., 591. (2) (1907) 12 0. W. 84,
(8) (1883) L. R „ H  Q. B. D., 518, at p.524.
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1908 Mr. B. E. OVonoT and the Hon'ble Pandit Bundar Lai, for 
the appellant.

Pandit; Moti Lai Nehru, Dr. Tej Bahadur Sapru and 
Pandib Mohan Lai Nehru, for the respondents.

S ta n le y , C. J., and B u r k it t ,  J.—This appeal arises out of a 
suit brought by the plaintiff, one of the two heirs of Musammat 
Kadri Begam, the deceased wife of the defendant, for her share 
of the deferred dower of Musamroat Qadd Begam̂  which became 
due on her death. The Court below decreed the plaintiff's 
claim. Of the grounds of appeal only two were pressed before 
uBj o n e  being that the suit was barred by limitation and the 
other thal) withoufc the production of a sucoession certificate the 
Court below was not justified in passing a decree.

As regards the question of limitation the allegation of the 
defendant is that Q,adri Begam died on the 16th of September 
l902j whereas the plaintiff says that she died on the 19th of that 
month. If she died on the earlier date; the suit, which was not 
instituted until the 18th of September 1905, is barred. We have 
carefully considered the evidence of the witnesses who were 
examined for the respective parties. This evidence is very 
conflioting. But upon full consideration of it we are quite unable 
to hold that the learned Subordinate Judge wa§ wrong in the deci
sion at which Jie arrived. He had the witnesses before him and 
was in a better position than we are to judge of the credit to be 
given to their testimony. The evidence of the plaintiff’s witnes
ses is corroborated by an entry of the death m the register of 
deaths kept at the police station at Ohowk at Eampur where 
Qadri Begam died. Sirajuddin proved this entry, and accord
ing to it Musammat Qadri Begam, in the register described as 
Qazmi Begam, a name by which she was also known, is stated to 
have died on the 19th September 1902.

The next) question is as to tha necessity for a certificata under 
Act VII of 1889. Section 4 of that Act prescribes that no 
Court shall pass a decree against a debtor of a deceased person 
for paymsnt) of hia debs to a person claiming to be entitled to 
the effecti of the deceased person or to any part thereof * >*'
except on the prodacbion of(i) probate or letters of administra
tion
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6 or section 87 of
or

(ii) A certificate granted under section 
the Administrator-General’s Act, 1874 *

(Hi) A certificate granted under this Act and having the 
debt specified therein, or

(iv) A certificate granted under Act X X V II  of iSGO *
or

Abdui,
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(•y) A certificate granted under the Eegulafcion of tlie Bombaj 
Code No. V III  of 1827 ”

Sab'section 2 definesdebt ” as including any debt, except 
rent, revenue or profits payable in respect of land used for 
agricultural purposes. Debt is therefore used in a very wide 
sense. The plaintiff has not produced probate, or letters of 
administration or a certificate as required by the Act, It is 
contended on her behalf that, inasmuch as the dowec in respect 
of which she sues was deferred dower, it never was payable to 
Kadri Begam, and therefore her husband was not lier debtor 
within the meaning of section 4. Reliance is placed npon two 
decisions of the Calcutta High Omrt as supporting this conten
tion. The first is the case of Nemdhari Boy v. Mussummcbt 
Bissessari Kumari (1) in which it was held that the Saccession 
Certificate Act referred only to debts for the recovery of which 
the deceased could s,ue, anl that for debt̂  falling due after death 
an heir may sue without a certificate. O’Kinealy, J., and Eam- 
pinij J., in their judgment observed;— In law we know two 
kinds of debti; debts which have accrued due and debts nob 
accruing (sio) due, bat which will ba due., Now the Saccession 
GertiRcats Act refers only to such debts as the deceased could 
sue upn. The debt in this case has fallen due since the 
death of the deceased,’  ̂ The learned Judges do not give any 
reasons for so restricting the meaning of the word debt. We 
do not find any language in the Succession Certificate Act 
to bear out the statement that the Act refers only to debts for 
the recovery of which the deceased could have sued. The 
language of the Act is quite general and defines a debt within the 
meaning of section 4 as including any debt except rent, 
revenue or profits  ̂ Dower, whether prompt or deferred, is 
a debt due by the husband to the wife, but in the ease 

(1) (X898) 2 C. W. N., 594.
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1908 of deferred dower is dehituin in praesenti solvendum in 
futuro.

The next case is thafc of Mahmied Ishaq v. ShciJch AJcram- 
ul~Haq (1). In thnfc case ifc was held that when a Muhammadan 
wife, who has not been divorced by lier husband, dies during 
her husband̂ s lifetime/the right to sue for her deferred dower 
accrues for the first time to her heirs and that the cause of action 
is not a joint one, but that any of the heirs may sue the |:|usband 
separately for her sharê  but that in such a suit the presence of 
all tho heirs is necessary in order eifectually and completely to 
adjudicate upon the claims of the several heirs. We do not find 
in this case that any reference was made to the Siiceession Certi
ficate Act. The necessity for the production of a certificate 
under that Act was apparently not considered.

Now the wife’s righb to dower, whether prompt or deferred, 
accr'ies as soon as her marriage is validly contracted. She can 
alienate it, pledge it, or make a free gift of it, either to her husbaadj 
or to her relations or to third parties, Mr. Ameer AH in his Per- 
sonalLaw of the Muhammadans’  ̂(2nd Edition, page 392) says:-»-« 

Bower is a debt, like all other liabilities of the husband, and has 
preference over legacies bequeathed by the testator and the rights 
of heirs. A partition of the estate cannot take place until the 
dower debt has been satisfied. When the wife is alive she can 
recover the delbt herself from the estate of her deceased husband. 
If sha be dead her representatives stand in her place and are 
entitled to recover the same.” Dower in fact, whether it be 
prompt or deferred, is a debt due from the husband to the wife. 
If the dower be prompt, it is presently payable. If it be defer
red it is payable in the case of death or divorce—a debt payable 
in future, but none the less a debt of the husband. It is a debt, 
which accrued due on the completion of the marriage contract, 
but a debt payment of which is deferred.” “ The law/' said Brett, 
M. E., “ has always recognized as a debt two kinds of debt, a 
debt payable at the time, and a debt payable in the future.” 
Webb V. Btenton, (2). Deferred dower is a debt payable in the 
future. We think therefore that the Court cannot pass any 
decree in favour of the plaintiff without the production of a 

(1) (1907) 12 0. W, N., 81 (2) (1883) L. K, 11 Q. B. D., 518 j at p. 624.
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succession certificate. But we also think that the plaintiff should 
have an opportunity, if so advisedj of producing mioli certificate. 
Accordingly we shall defer passing a decrce in this appeal for 
a period of two months so as to give an opportunity to the plaintiff 
of obtaining the necessary certificate, We accordingly adjourn 
the hearing of this appeal for two monthp.

1908

Before Mr. Justice Sir William JBiirhiU and Mr. Justice Aihman.
SAMIIST HASAN ( P i a i n t i p p )  v ,  PIRAN (D e p e s -d a n t ) .*

Civil Frocednre Code, seoiions 574 and 551’--I ’rocedure-^Appeal summaHly 
disniissed—Gourt not hothnd to record a fu ll  judgment.

Meld that t.lie provisions o£ section SH of the Code of Civil Procedure 
are not applicable in their entirety to the case of an appeal dismissed under 
section 551 of the Code, Mami Delca v. 3rojo Nath Saihia (1) dissented 
from.

T h is  was a suit to recover damages for malicious prosecution. 
The defendant pleaded that the complaint which he had lodged' 
in the Criminal Court was true. The Court of firat instance 
(Subordinate Judge of Moradabad) dismissed the suifĉ  finding 
tliat the plaintiff' had failed to show that the complaint was 
groundless. The plaintiff appealed. The lower appellate Court 
(District Judge of Moradabad) sent for the record and fixed a 
date under section 551 of the Code of Civil Procedure. Upon 
that date the Court passed the following order:—’‘^It is admit
ted that there was, and is, very strong enmity between the par
ties, and it is just as likely thab the appellant had the respon
dent’s house set on fire as that the fire was accidental. The 
learned Subordinate Judge was right in dismissing the suit. 
The appeal is summarily dismissed.’^

The plaintiff appealed to the High Court on the sole ground 
that- the judgment of the Court below was not in compliance 
with the provisions of section 574 of the Code of Civil Proce
dure.

Dr. Tej Bahadur Sapru, for the appellant.
The respondent was not represented.

* Second Appeal No. 336 of 1907 from a decree of D. R. Lyle, District 
Judge of Moradabad, dated the 12th of December 1906, confirming a decree of 
Maula Bakhsh, Subordiaato Judge of Moradabad, dated the 25th of October 
1906.

(1) (1907) I. L. B., 25 Calc., 97.
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