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the present case this onus has not been discharged by the respon-
dent. T therefore concur in the oxcler proposed.
" BY THE CoUurT.—The order of the Court is that the appeal be
allowed, the decree of the learned Judge of this Court and also
_of the lower appellate Court be set aside and the decree of the
learned Munsif restored, with costs of this appeal, and also costs
in the lower appellate Courts. We extend the time for the
removal by the defendsnt respondent No. 1 of all the materials
of the house up to the 15th of May next.

Appeal decreed.
APPELLATE CIVIL.

Befors Sir John Stanley, Knight, Chicf Justica, and Mr. Justice Sir William
Burkité.

ABDUL EARIM KHAN (DcrEypaxt) v. MAQBUL-UNNISSA BEGAM
{Praivtirr) Avp MUHAMMAD RAZA KHAN Anp AworHIR
(DEPENDANTS)

Act No. VII 0f1889 (‘Succession Certificate Act), section 4— Deb”—
Deferred dower,

Held that the dowor of a Muhammadan wife, whether prompt or deferred,
is o debt ¥ within the meaning of seetion 2 of the Succession Certificate
Act, 1889, and that in a suit for its recovery brought by the heirs of the
decensed wife against the husband no decree can be passed in favour of the
plaintiff in tno absende of the certificate required by the Act, Nemderi Roy
v. Mussummat Bissossari Euwmart (1) dissentel from. Mehamed Ishag v,
Sheikh Akramul-Hug (2) disting uished. Webd v. Stonion (3) veferred to.

THE plaintiff in this case sued as one of the heirs of Musam-
mat Qadri Begam, the deceased wife of Muhammad Ahbdul
Karim Khan, to recover from the latter her share of the dower
debt of Qadri Begam, fixing the amount ab a lakh of rupees.
The principal defendant resisted the suit upon various grounds ;
inter alia that the defendant had obtained no certificate of
suceession in respect of the estate of Qadri Begam and thab
the suit was barred by limitation. The Court of first instance
(Subordinate Judge of Moradabad) decreed the plaintiff’s claim.
The defendant Abdul Karim Khan appealed to the High Court,

again urging the two grounds mentioned above,

#first Apyeal No. 154 of 1906, from a decroe of Maula Bakhsh, Subordinate
Judge of Moradabad, dated the 80th of March 1906,
(1) (1898) 2 C. W. N, 691, '~ (2) (1907) 13C. W. N, 84, -
(8) (1883) L. R,, 11 Q. B, D,, 518, at p.524.
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Mr, B. E. O’Conor and the Hon’ble Pandit Sundar Lal, for
the appellant.

Pandit Moti Lal Nehrw, Dr. Tej Bahadur Saprw and
Pandit Mohan Lal Nelhvw, for the respondents.

StanLey, C. J., and Burkirr, J.—This appeal arises out of a
suit brought by the plaintiff, one of the two heirs of Musammat
Kadri Begam, the deceased wife of the defendant, for her share
of the deferred dower of Musammat Qadri Begam, which lecame
due on her death. The Court below decreed the plaintiff’s
claim. Of the grounds of appeal only two were pressed before
us, one being that the suit was barred by limitation and the
other that without the produection of a saceession certificate the
Court below was not juslified in passing a decree.

As regards the question of limitation the allegation of the
defendant is that Qadri Begam died on the 16th of September
1902, whereas the plaintiff says that she died on the 19th of that

" month. If she died on the earlier date, the suit, which was not

instituted until the 18th of September 1905, is barred. We have
earefully considered the evidence of the witnesses who were
examined for the respective parties. This evidence is very
conflioting. But upon full consideration of it we are quite unable
to hold that the learned Subordinate Judge was wrong in the deci-
sion at which he arrived. He had the witnesses before him and
was in a better position than we are to judge of the credit to be
given to their testimony. The evidence of the plaintiff’s witnes-
ses is corroborated by an entry of the death in the register of
deaths kept at the police station at Chowk at Rampur where
Qadri Begam died. Sirajuddin proved this entry, and accord-
ing to it Musammat Qadri Begam, in the register described as
Qazmi Begam, a name by which she was also known, is stated to
have died on the 19th September 1902.

The next question is as to ths necessity fo. a certificate under
Act VII of (889, Section 4 of that Act prescribes that « no
Court shall pass a decree against a debtor of a deceased person
for payment of his debs to a person claiming to be entitled to
the effects of the deceased parson orto any part thereof * * *

except on the production of (4) probate or letters of administra-
tion |
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(i4) A certificate granted mnder section 36 or section 37 of
the Administrator-General’s Act, 1874 * * * or

(#4i) A certificale granted under this Act and having the
debt specified therein, or

(iv) A certificate granted under Act XX VII of 1860 * * *
or

(v) A certificate granted under the Regulation of the Bombay
Code No. VIII of 18277

Sub-section 2 defines “ debt” as ineluding any debt, except
rent, revenue or profits payable in respect of land used for
agrieultural purposes. Debt is therefore used in a very wide
sense. The plaintiff has not produced probate, or letters of
administration or a certificate as required by the Act, Itis
contended on her behalf that, inasmuch as the dower in respect
of which she sues was deferred dower, it never was payable to
Kadri Begam, and therefore her husband was not her debtor
within the meaning of section 4. Reliance is placed upon two
decisions of the Calcutta High Curt as supporting this conten-
tion. The first is the case of Nemdhari Roy v. Mussummat
Bissessari Kumars (1) in which it was held that the Suceession
Certificate Act referred only to debts for the recovery of which
the deceased could spe, anl that for debts falling due afier death
an heir may sue without a certificate. O’Kinealy, J., and Ram-
pini, J,, in their judgment observed :—“ In law we know two
kinds of debts; debts which have aecrued due and debts nob
accruing (sic) due, but which will be due.. Now the Succession
Certificate Act refers only to such debts as the deceased could
sue upon. The debt in this case has fallen due since the
death of the deceased,” The learned Judges do not give any
reasons for so restricting the meaning of the word debt. We

do mot find any language in the Succession Certificate Act

to bear out the statement that the Act rofers only to debts for
. the -recovery of which the deceased could have sued. The
language of the Act is quite general and defines a debt within the
meaning of section 4 as including “ any debt except renf,
revenue or profits ¥ *.” Dower, whether prompt or deferred, is
a debt due by the bushand to the wife, but in the ease

(1) (1898) 2 C. W. Ny, 594,
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of deferred dower is debitum in praesents solvendum in
Juturo.

The next case is that of Mahamed Ishag v. Sheikh dkram.-
wl-Haeg (1). In that case it was held that when a Muhammadan
wife, who has mot been divoreed by her hushand, dies during
her hushand’s lifetime, the right to sue for her deferred dower
acerues for the first time to her heirs and that the cause of action
is not a joint one, but that any of the heirs may sue the hushand
separately for her share, but that in such a suit the presence of
all the heirs is necessary in order effcctually and completely to
adjudicate upon the claims of the several heirs, We do not find
in this case that any reference was made to the Succession Certi-
ficate Act. The necessity for the production of a ecertificate
under that Act was apparently not considered.

Now the wife’s right to dower, whether prompt or deferred,
accrmes as soon as her marriage is validly contracted. She can
alicnate it, pledge it, or make a free gift of it, either to her husband,
ar to her relations or to third parties, Mr, Ameer Aliin his ¢ Pera
sonal Law of the Muhammadans’” (2nd Edition, page 392) says: —
“ Dower is a debt, like all other liabilities of the hushand, and has
preference over legacies bequeathed by the testator and the rights
of heirs. A partision of the estate eannot take place until the
dower debt has been satisfied. When the wife is alive she can
recover the debt herself from the estate of her deceased husband.
If she be dead her representatives stand in her place and are
entitled to recover the same.” Dower in faet, whether it be
prompt or deferred, is a debt due from the husband fo the wife.
If the dower be prompt, it is prescntly payable. Ifit be defer~
red it is payable in the case of death or divorce—a debt payable
in fubure, but none the less a debt of the husband. It is a debt.
which acerued due on the completion of the marriage contract,
but a debt payment of which is deferred.” ¢ Thelaw,” said Brets,
M. R., “has always recognized as a debt two kinds of debt, a
debt payable at the time, and a debt payable in the fubure.”
Webb v. Stenton, (2). Deferred dower is a debt payable in the
future. We think therefore that the Cowrt cannot pass any
decree in favowr of the plaintiff without the production of a

(1) (1%07) 12C. W. N, 84 (2) (1888) L. R, 11 Q. B, D,, 518 ; at p. 624,
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succession certificate. But we alco think that the plaintiff shonld
have an opportunity, if so advised, of producing such certifieate.
Accordingly we shall defer passing a deerce in this appeal for
a period of two months so asto give an opportunity to the plaintiff
of obtaining the necessary certificate. We aceordingly adjourn
the hearing of this appeal for two months,

Before My, Justice Str Williom Burkilt and Mpe. Justice dikman,
" SAMIN HASAN (PLAINTIFF) ». PIRAN (DEFENDANT).®
Civil Procedure Code, sections 574 and 551w~ Procedure— Appeal summarily
dtsmissed—Court not ound to record a full judgment.

Held that the provisions of section 574 of the Code of Civil Procedure
are not applicable in their entirety to the case of an appeal dismissed under
section 551 of the Code, Rami Deka v. Brojo Neth Saikic (1) dissented
from.

Tuis was a suib to recover damages for malicious prosecution.

The defendant pleaded that the complaint which he had lodged

in the Criminal Court was true. ThLe Comrt of first instance
(Subordinate Judge of Moradabad) dismissed the suit, finding
that the plaintiff had failed to show that the complaint was
groundless. "The plaintiff appealed. The lower appellate Conrt
{District Judge of Moradabad) sent for the record and fixed a
date under section 551 of the Code of Civil Procedure, Upon
that date the Court passed the following order:—¢“It is admit-
ted that there was, and is, very strong enmity betwéen the par-
ties, and it is just as likely thab the appellant had the respon-
dent’s house set on fire a3 that the fire was accidental. The
learned Subordinate Judge was right in dismissing the suis.
The appeal is summarily dismissed.”

The plaintiff appealed to the High Court on the sole ground
that. the judgment of the Court below was not in compliance
with the provisions of section 574 of the Code of Civil Proce-
dure.

Dr. Tej Bahadwr Sapru, for the appellant.

The respondent was not represented.

% Second Appeal No. 836 of 1907 from a doeeree of D. R. Lyle, District
Judge of Moradubad, dsted the 12th of December 1906; confirming a decree of
Manla Bakbsh, Subordinate Judge of Moradabad, dated the 26th of Oectober
1906, .

(1) (1907) L. L. B., 25 Calc., 97,
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