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pluintiff’ shoald e ym«i to the defendant « or other persous enti-
tled tio receive the zame/’

We direct that the decree he accordingly modified. In other
reapects, we affirm the decision of the lower appellate Court, and
as the appellaut has substantially failed in her appeal, we dismiss
ib, rave a3 aforesaid, with costs.

' Decree modified.

MISCELLANEQOUS CIVIL

Before Mr. Justice Bunorji and Mr. Justics Bickerds,
Ix wny wAYTER or rHE prriTIoN oF KHALIL AMMAD AND Avormun#
Buhenmudun Low—Gift - Usufruct—drict,

Held epon applicabion for review of judgwment in the case of Mumtaz-unu-
uisse v, T fuil Abmad (1) that what wus decided in that case was that the
transfer there in question was nobt an abeolute gift, so that any limitation
or cundition limiting it would be void under the Mubammadan law, bub that,
tnking the transaction as a whole, it was o grant of the asufruch of the proa
perty to Musammat Hebibeun-nissa for her life. It was not intended tobe
Iuid down that the transfer belug an arieé was invalid,

Tre facks of this cage appear suffielently from the judgment
under review, reported in I, L. R., 28 All 264 and Weckly
Notes, 1905, p. 269, and alse from the order on the present
application for review.

Mr. I Malcombon for the applicant.

BanERIT, J.~This is an application for a review of the judg-
‘ment pazsed by us in this case on 10th November 1805, In that
judgmeunt, which is reported in I, Tu. R, 95 AlL, 264, the follow-
ing passage occuls :— It i3 manifest that the intention was to
transfer to the lady the right to enjoy the usufructof the properby
for her life. This under the Mubammadan law would be what
is known as an ariaf, and therefore invalid” It is said that we
were wrong in saying in our judgment that an grict is invalid
and we are asked to expunge the word ¢ invalid” and substitute
forit the word “valid” Strictly speaking, this application for
review of judgment 1s not maintainable under section 623 of the

Code of Civil Procedure, as the applicant was nob aggrieved by

the decree or order passed in the case, but as the exprossion

* Application for review of judgment in F. A. £. O, No, 80 of 19us,
decided on the 16th of November, 1905, o

@) 1. L, R, 28 All,, 264 ; Weekly Notes, 1906, p. 269,
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“ therefore invalid” may lead persons to think thatin our opinion
a grant known as an a74a¢ in Muhammadan law is invalid, we
think the matter should be considered by us. Speaking for myself
T think the word ¢ invalid” erroneously crept into the judgment.
What we meant to bold, and did hold, was that the transfer was
not an absolute gift «o that any limitation or condition limiting
it would be void under the Mubammadan law, but that taking
the transaction as a whole it was a grant of the usufiuct of the
property to Musammat Habib-un-nissa for her life. Thisis what

© is known in Muhammadan law as an ariat (vide Ameer Als

Muhammadan Law, p. 79). An aratis not invalid according to
Muhammadan Law, and we did not mean to hold that the trans-
for in the present case being an ariat was invalid. All that we
intended to decide was that it was not an absolute gift, but was
what is known to Muhammadan law as an ariat. Inoxder to
remove all misconeeption I think the words ¢ therefore invalid”
should be expunged from the judgment and I would order
accordingly.

RicaARDS, J.—1 also think that an inaccurate expression has
erept into the judgment. The suit wasbrought to recover posses~
sion of certain property. The plaintiffs claimed as heirs of Niaz
Ali. The defendant defended the suil as transferee of Musam-~
mat Habib-un-nissa, wife of Niaz Ali. Niaz Ali had made an
application in the Revenue Court for mutation of names in favour
of Musammat Habib-un-nissa. The defendant claimed that the
result of that application in the Revenue Court was to confer an
absolute estate on Musammab Habib«un-nissa; at leash this was
the only contention in the appeal before us. We had therefore to
decide only the question whether Musammat Habib-un-nissa had
acquired an absolute estate. We decided that the transaction
amounted to no more than a grant of an ariut to Musammatb
Habib-un-nissa, and that accordingly the defendant could not rely
on atransfer from Musammat Habib-un-nissa as a complete trans-
fer of the entire estate in the property, We intended to decide
that question and no other, and if the judgment is corrected
in the way pointed out by my learned brother it will be free
il:om all ambiguity. I therefore concur in. the order passed by.

im,



VOL. XXX.] ALLAHABAD SERTES. 311

By tHE CoURT.~We allow the application so far that we
direct that the words, “ and therefore invalid” be expunged from
the judgment. Havmg regard to the circumstances of the case
we make no order as to costs,

FULL BENCH.

Beford Sir Jokn Stanley, Kuight, Chicf Justice, Mr. Justice Str William
Burkitt and Mr. Justice Aikman.
RAM BILAS AyD Avoruzg {Praixrivrs) o. LAL BAHADUR AND OTHERS
(DEFENDANTR), *
Custom—TFinding in favour of existence of custom based upon insufficient
evidence~~Sacond appeal—Practice.

Held that where a question arises as to the oxistence or non.cxistence
of & particula: custom, and the lower appellate Court has acted upon illegal
evidence or on evidence legally insufficient to establish an alleged custom, the
question is one of law. and the High Court is entitled in second appeal to
consider whether the finding is based upon sufficient evidenmce., Hashime Al{

v. Abdul Bahman (1) spproved. Reaj Narain Mittar v. Budh Sen (2) referred
to.

I~ this case the defendanls respondents Nos. 2 and 3 sold to
the defendant No. 1 their house in mauza Bilsanda, together with
its site, The plainliffs, zamindars of Bilsanda, sued for recovery
of possession of the gite and for the ejectment of the defendant
vendes. The vendee pleaded that Bilsanda was not an ordinary
agricultural village, but a town, that the custom of sales and other
transfers without the consent of the zamindars prevails in the
abadi and therefore the plaintiffs had no title to eject him, The
Court of first instance decreed the plaintiffs’ olaim, finding that
the custom alleged was not established, and that the defendants
vendors held the house in question as ordinary agricultural ten-
ants and were not entitled to sell more than the materials of it.
The vendee appealed. The lower appellate court (additional
Judge of Bareilly) reversed the decree of the first Courtf and dis-
missed the plaintiffs’ suit upon the main ground that Bilsanda
was not a village, but a town, to which the ordinary law as to
tenants’ houses in the abadi was inepplicable.. The plaintiffs

# Appeal No, 88 of 1907 under section 10 of the Letters Patent from a
judgment of Griffin, J, dated the 19th J une, 1907,

(1) (1906) L. L. R,, 28 A1L, 698, (z) (1904) 1, L. R., 27 AlL, 338.1 |
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