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APPELLATE CIVIL

Before Sir John Stanley, Knight, Chicf Justice, and Mr. Jastice Sir William
Burkitt,
BASTI BEGAM (Derexpavr) v. BANARST PRASAD (PLAINTIFF) AND
) MUMTAZ AHMAD AXD oTmER3 (DEFRSDANTS).*

Adct No, IV of 1882 (Transfer of Property Aet), section 53—Roirtgage—
Assignment of invalid mortgage— Rights of assignee as against morigagor
and subsoquent mortgagee for consideration—Mazim—Qui prior ast
tempore patior est jure.

On the 23vd of October 1897 one M.A. executed a mortgage of certain
property in favour of H, A, which was registered on the 29th of October
1897, This mortgrge was found to be fictitious and without consideration,
snd to have been mnde solely for the purpose of defeating the creditors of the
mortgigor. Oun the 15th of Angust 1898 the mortgigee transferred his rights
under this mortgage to his wife B. in part satisfaction of her dower debt.
1t was found thab this was a ford fide transaction and that B. obtained the
transfer of the mortgage without any knowledgs of its fraudulent character
and was a transfereein good faith and for consideration. On the 29th of
October 1897 the same property was again mortgaged to one B. P., who
accepted the mortgage in ignorance of the existence of the mortgage of the
23rd of Qctober 1897. This mortgnge was registered on the 22ud of March
1898. B. P, afferwards brought a suit for sale on his mortgage impleading
B. as a defendant, ag well as the mortgagor and the prior mortgagee,

Held that B, was cntitled to no relief as against B, P,, though as
agsinst the mortgagor she was entitled to be paid the amount of the con.
sideration named in the deed of transfer in her favour out of the surplus sale
proceeds (if any) of the morsgiged property. Halifax Jvini Stock Bank-
ing Company v. Gledhill (1) distinguished. Cockell v. Taylor (2), Ogilvie
v. Jeaffreson (3), Parker v. Clarke (4), French v. Hope (5), Bickerton v.
Walker (6) and .Rl;ce v. Rice (7) rcferred to.

The facts out of which this appeal arose were as follows:—

The plaintiff respondent, Lala Banarsi Prasad, instituted a
suib to raise the amount due to him on foot of a mortgage of the
29th of October 1897 by sale of the mortgaged property. There
was a prior document of the 23rd of October 1897 purporting to
be a mortgage of a portion of the property executed by the mort-
gagor Mumtaz Ahmad in favour of Husain Ali Khan, the husband

2

~ wSecond Appeal No. 1227 of 1905 from = dveree of E. Q. E. Legatt,
Districs Judge of Bareilly, dated the 26¢h of August 1905, modifying a decren
of Prag Das, Subordinate Judge of Bureilly, dated the 28th of Sepbember
1904,

(1) [1891] 1 Ch. D,, 3L, (4) (1861) 30 Boav, 54s
(2) (1851) 15 Beav. 103, (5) (1887) 56 L. J., Ch. D, 363.

(8) (1860) 2 Giff, 358, (6) (1885 L. R, 31 Ch. D, 151,
‘ (7) (1853) 2 Drew, 73, . :
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of the defendant appellant Musammat Basti Begam. This
mortgage was found to have been fictitious and without consider-
ation, and to have been made by Mumtaz Abmad solely for the
purpose of defeating his creditors. DBut Husain Ali Khan trans-
ferred it to his wife Musammat Basti Begam on the 15th of
Aungust 1898 in satisfaction of portion of her dower debt, and it
was found on issues referred by the High Court for determination
to the lower appellate Court that this was a bond fide transaction
and that Musammat Basti Begam obtained the transfer of.
the mortgage without any knowledge of its frandulent character
and was a transferee in good faith and for consideration. Dower
was dae to her at the time, and 1t was in consideration of a por-
tion of the dower so due that the transfer was made.

The mortgage of the 23rd of October 1897 was registered on
the 29th of that month, the date of the plaintiff’s mortgage, and
the plaintiff had no notice of it when he obtained his mortgage,
The plaintiff’s mortgage was registered on the 22nd of March
1808.

The Court of first instance (Subordinate Judge,of Bareilly),
deereed the plaintiff's claim and this deeree was on appeal con-
firmed by the District Judge, Both Courts held that as the
mortgage in fayour of Husain Ali Khan was bad.in law his
assignee could not derive any benefit from it. Musammat Basti
Begam appealed to the Iligh Couxt,

Messrs, Abdul Magid and G- W. Dillon, for the appellant,

' Mz B. E. O'Conor, the Hon'ble Pandit Swndar Lal and
Munshi Gulzars Lal, for the respondents,

Staxrey, CJ., and BurkirtT, J.—The question in this
appeal was strenuously and ably argued by Mr. Dillon on behalf
of the appellant, and is one of some nicety and difficulty. The
plaintiff respondent, Lala Dauarsi Prasad, instituted the suif
out of which it has arisen to raise the amount due to him on foot of
g mortgage of the 20th of October 1897 by sale of the mortgaged
property. There was a prior document of the 23rd of October
1897 purporting to be a mortgage of a portion of the property
executed by the mortgagor Mumtaz Abmad in favour of Husain
Ali Khan, the hushand of the defendant appellant Musammat
Basti Begam. This mortgage is found to have been ~fictitious
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and without consideration, and to have been made by Mumtaz
Ahmad solely for the purpose of defeating his creditors. But
Husain Al Khan transferred it to his wife Musammat Basti
Begam on the 15th of August 1898 in satisfaction of portion of
her dower debt, and it has been found on issues referred by this
Court for determination to the lower appellate Court that this
was a bond fide transaction and that Muszmmat Basti Begam
obtained the transfer of the mortgage without any knowledge of
its fraudulent character and was a transferes in good faith and

for consideration. This is a finding of fact which we must’

accept in sscond appeal. Dower was due to her at the time, and
it was in consideration of a portion of the dower 5o due that the
transfer was made.

Both the Courts below held that as the mortgage in favour of
Husain Ali Khan was bad in law his assignee could not derive
any benefit from it. The learned District Judge in his judg-
ment says:—‘ We may take it that dower was actually due to
Musammat Basti Begam and that she was a transferse in good
faith, but still X do not think Musammat Basti Begam is entitled
to any payment from the plaintiff. Section 58 of the Transfer
of Property Act, on which apparently the appellant relies, is
not, I think applicable. I take it that the last paragraph ean
only apply in cases where there is some propgrty capable of
being transferred to the transferee in good faith.”

The mortgage of the 23rd of October 1897 was registered on
the 20th of that month, the date of the plaintiffs mortgage, and
the plaintiff had no notice of it when he obtained his mortgage.
The plaintiff’s mortgage was registered on the 22nd of March
1898. ‘

The question i3 whether the sham mortgage of the 23rd of
October 1897 takes puiority of the plaintiff’s mortgage by
reason of the fact that Musammat Basti Begam took a transfer of

it in good faith in satisfaction of part of her dower. Mr. Dillon

on her bebalf relied upon the last clause of section 53 of the
Transfer of Property Act, which deals with transfers of immov-
able property made to defeat, amongst others, the creditors of a
trangferor, and the last paragraph of it provides that # nothing
contgined in this section shall impair the rights of any transferee
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in good foith and for consideration.” He relied upon the case
of Halifaw Joint Stoci Bunking Company v. Gledhill (1), in
which rection 5 of 13 Eliz, Cap. V., corresponding to section 53
of the Transfer of Property Act, was considered. In that case,
by asctilement which was frandulent against creditors under 13
Eliz, Cap. V., a reversionary life interest was reserved to the
settlor, who subsequently charged his life interest by way of
equitable mortgage in favour of a mortgagee who advanced his
money without notice that the settlement was fraudulent. I
was held in a sult by the creditors to have the settlement de-
clared void that the interest of the equitable mortgagee was pro-
tected by section 5 of the Act. In that case the property put
into settlement consisted of real estate and a policy of assurance,
and these properties were conveyed and assigned to a trustes
upon trust for the wife of the settlor for her life, and afterwards
for the settlor for life, and subject thereto for the settlor’s
children. The contention in that case on behalf of the plaintiff
was that the mortgagee could have no better title than his
asgignor unless he could bring himself within the'provisions of
section 5 of the Act; that he was not a purchaser for value
without notice within the protection of that section, as it related
only to purchasers claiming directly under,the deed which is
impeached, and not to persons who subsequently purchased an
interest derived underit. Kay, J., held that section 5 includes a
purcbacer for value without notice of any interest under the deed
impeached, whether that interest Dbe legal or equitable, and
prevents the deed being void as against such purchaser, and that
inasmuch as the mortgagee took a deposit of the settlement from
the trustee and seltlor, the result was that he obtained such
interest as the settlor could give him if the settlement had been
valid.

Tt is o be observed in this case that the impeached dooument
was g conveyance and nob a mortgage, and that creditors of the
setrlor, and not, as in the ouse before us, a bond fide mortgagee,
were the plaintiffs, Only one or two cases were cited to ug
during the argument, buti we have had an opportunity since the
hearing. of looking elosely into the authorities. In the case of

{1)2[1891] 1,Ch, D,, 3L.
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Oockell v. Taylor (1) the facts were these. One Collett executed
a mortgage of a portion of a fund in Cowt in favour of one
Preston. Preston obtained an advance from Taylor on the secu-
rity of the morigege. The mortgage was found to be fraudulent
and void as between the parties to it, but Taylor was not at all
cognizant of any fraud or irregularity having been practised on
the mortgagor. e had no notice of anything doubifel or
questionable in the transaction creating the mortgage and his
contention was that he was entitled to hold the original mort-
gage security as valid to the extent of the moneys advanced by
him on the security. On the other hand it was contended that
the rule of equity is that & man who purchases a choge in
action does so subject to all the equities which attach to
it, and consequently Taylor bought the interest which was
assigned to Lim subject to the possibility of its being proved
thereafter that somebody else had a better title to it than his
assignor, or that his assignor’s title fio it was itself worth nothing.
Romilly, M. R., held that the sub-mortgage was void. In
his judgment he remarks:—“It has not been disputed nor
can it be doubted that the purchaser of a chose in action
does nob stand in the situation of a purchaser of real estate
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for valuable consideration without notice of any prior title, but .

takes the thing bought subject to all the prior claims upon it. If
therefore the share of the plaintiff Collett in the fund in Couxt

had been charged with a sum to another person unknown to -

Taylor, Taylor gwould bave taken this interest in the fund
subject to that charge., The question here raised arises from the
circumstance that the prior equity is an equity in the assignor
of the chose in action to dispute and set aside that assignment
on the ground of fraud ; and it is suggested that, although there
be not any doubt or question as to the general rule, yet that this
must be taken with some qualification when the person himself
who asserts the equity has created the interest under which the
assignee of the chose in action claims it. But I have not come
to that conclusion. I cannot on this ground draw any di-tinction
between the different sorts of equities affecting a chose in action

or alter their priorities. Assumingas I do for the purpose of this
present argument that the plaintiff Collett has a prior equity fo

" (1)7(1851) 15 Beav., 103,
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this chose in action, and that the title to it of the person through
whom Taylor claims is either void or subject to that of the plain-
tiff, the circumstance that the plaintiff has been induced to create
or countenance guch title by instruments which the Court holds
to be void, will nobin my opinion postpone or alter his original
title. In saying this and in assuming that the plaintiff has this
equity now subsisting, it is obvious that T muet for that purpose
assume that the conduct of the plaintiff has not affected thisrighs,
which is a question still remaining to be considered ; but, assum-
ing that I am right in my decision that the original mortgage of
December 1848 is void as against the plaintiff, and that he has
done nothing to countenance any subsequent dealing with if, I
am of opinion that third persons cannot, by innocently dealing
‘with the person who improperly obtained the mortgage, acquire
any equity against the plaintiff.” This was a mortgageof a fund ;
but it ceems to us that the same prineiple is applicable to a mort-
gage of land as to a mortgage of personal estate. In equity a
miortgage isin fach no more than a debt the payment of which
is secured by the hypothecation of movable, or immovable
property.

In the case of Ogilvie v. Jeaffreson (1} the facts were these.
The plaintiff James Ogilvie, who was the+ mortgagee of four
leagehold houses, was fraudulently induced by his solicitor to exe-
cute certain deeds, represented to be leases, but by which, in
consideration of & sum of money never in fact paid, the plaintiff
was made to assign the premises by way of sale to a female
servant, by whom they were afterwards mortgaged for value fothe
defendants. Ogilvie filed a bill to set aside these deeds, and the
Court held that they were wholly void, and decreed that they be
delivered up to be cancelled. The defendants resisted the suit
on the ground that they were purchasers for value without notice
by a title derived under the deeds which the plaintiff had been
fraudulently induced to execute. The Vice-Chancellor in deli-
vering judgment remarked that “ the defendants being well aware
that the plaintiff had been mortgagee were bound to know all the
particulars of his security from which the title offered to them

-was derived,” Referring to the defence of purchase for value

(1)3(1860) 2 Gift, 353,
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without notice he referred to the case of Strode v. Blackburne (1),
in which Liord Rosslyn stated that such a defence was a shield
fio protect the possession of property and was notavailable inany
-ease except to protect the actual possession, and also to the judg-
ment of Lord Eldon in the case of Wallwyn v. Lee (2) rejecting
the doctrine so propounded by Lord Rosslyn and holding that
possession by the purchaser was not necessary, provided he pur-
chased from an apparent owner who was actually in possession,
and then he pointed out that the defendants could only show that
they claim as purchasers for valuable consideration from Cather-
ine Jones (the female servant) whohad no possession, nor any
apparent possession of anything, and sho in the cause disclaimed
any ownership or estate in the property which the defendants
alleged she mortgaged to them, and then he observes :—* On the
whole case it appears that the plaintiffs claimed to be purchasers
from one who was in possession of nothing, who was apparent
owner of nothing, who could convey nothing, and never received
anything, who was merely named as grantee in a deed, the exe-
eution of which was obtained by fraud and imposture and with-
out any knowledge by her that she was acquiring anything, or
any intention or wish on her part to have or aecquire any such
estate or interest as tite fraudulent deed affects to convey to her.”
This case has a close bearing on the case before us. The plaintiff
in it was nob indeed in so strong a position as the plaintiff
here.

The ruling in the two cases lastly quoted, as also thabin Porker
v. Clarke (3), if it be good law, is decisive, we think of the appeal
before us. In that case ome Cruchley conveyed all his interest
under a will to secure a sum of £95. The mortgage was executed
while Cruchley was in prison for debt, and the Court came to the
conclusion that it was given without consideration and under a
promise to release the mortgagor from prison which wag never
performed. Seven days after the execution of this mortgage
Thomas transferred it to the defendant Clarke, who had notice
of the circumstances under which it had been obtained, and some
years aiterwards Clarke deposited the mortgage and t1ansfer

‘ L) (1796) 38 Ves,, 222. 2) (1803) 9 24,
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with one Philips to secure the payment of moneys due and to

~ become due to him. Philips had no notice of the circumstances

under which the mortgage had been obtained. A bill was filed
against Clarke and Philips for a declaration that the mortgage
deed was void and for an order for ifs delivery up to be cancelled.
On behalf of the plaintiff it was contended that the deed was
void and Philips having a mere equitable title to what might
be due on the mortgage could only claim such interest ay Clarke
was entitled to. On behalf of Philips it was argued that he
was a purchaser for valuable consideration without notice and
that he was entitled to hold the deed until he had been paid what
was due to him ; that the mortgagor having enabled Clarke to
obtain money on the faith of this deed could not set it aside
without paying what had been actually advanced on it by Philips,
Sir John Romilly, M. R., held that, no consideration having been
given for the mortgage, as against Clarke, it must be delivered
up to be cancelled, and with respect to Philips that he could only
take what Clarke had given him aud could not be in a better
position than Clarke himself; that Philips must deliver up the
deeds and that his only remedy would be against Clarke,
Kekewich, J., dissented from this ruling in the case of French
v. Hope (1) the facts of which were as follows. In April 1883
the plaintiff in order to raise money executed in favour of his
solicitor Hope & mortgage in fee to secure £200, a receipt for
that sum being endorsed, but no money having been paid to the
plaintiff. A. few months afterwards the mortgagee deposited
the mortgage and title deeds with Messrs. Shum, Crossman &
Co, to secure an advance of £100 to himself, Messts, Shum,
Crossman & Co. having no knowledge of the circumstances under
which the mortgage was obtained by Hope, It was held that as
between the plainliff French and Shum, Crossman & Co. the
equity of the latter must prevail and that they were entitled to
rely upon their security for the £100 and interest. In his judg-
ment Kekewich, J., referring to the case of Parker v. Clarke,
said that he must hold that it was overruled by the decision of
the Court of Appeal in Bickerton v. Walker (2)s The facts
of that case were these:—On the 10th of February 1879 the

(1) (1887) 66 L, J., Ch. D, 363, - (2) (1885) Ls R, 3L Ch. D, 151,
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plainbify mm-t'gm“d to one Duabes for £250 their equitable
intere-b in & sum of stoek and alss certain policies of asswance,
and in the morbzugs deel acknowledged the receipt of £250
and also signe i a
deed. On the 11

receipb for thet sum endorzed on the mortgage

th of Hlaveh 1879 Bates transferred the morg-
gage to Hunter, who gave full value for it as a mortgage for
£250 and had no nolice that the plaintifts had not received that
sum., The plaintiffs bhrought their suit alleging that they had
only received £91, and not £250 and asked for redemption on
payment with inberest of what they bhad acoually rveceived, Tt
wag held that as against Hunter, who had no notice that the
whole £250 had nob Dbeen advanced, the aecount must he taken
on the footing of its having hbeen advanced, for that in the
ahsence of any cirenmstances to cause suspicion, he was entitled
to rely on the acknowledgment contained in the mortgage deed
snd the endomed receipt, snd lad a better equity than the
plaintifiy, who, by leaving the decamonts in the Lands of Bates,
Liad enabled bim to enrmimib o frawd,  Bacon, V,C., held that the
account was to be faken on the footing of £250 having been
advanced o the plaintiffs, An appeal wag preferred Whlfh came
heforo Sir Jemes flanen and Bowen and Fry, I.J.J., and on
behalf of the appdlants it was contended that a mortgage ean
only be enibreed by o transferce to the same exten} as ib might
Lo wnforeed by tho original morbgagee and that a transferes
takes subject to the account between the mortgagor and mort-
gagee, The Caqurt dismizod the appeal. Fry, LJ., in
delivering the judgment chserved:—“Ile (Hunter) must on the
evidence before us he faken to have advanced bis money cn the

faith of the production of the martgage deed and receipt signed
hy the plaintiffs and if the asdignment by the plaintiffs had been
not o mortgage bub an a )solute conveyance, it would, we think,

have been clear that there would have been no negligence wb‘xt-
ever on the parh of the defendant Hunter in nob enquiring of the
plaintiffs as o sheir rights or claims, Bui it has heen argued
pefore us that there is a wide difforence in this respect hotween
a mortzage and an.abisolute conveyance, hecause, it is said, and said
graly, that in the ordinary course of business a prudent assignee of a
mortgage hefore paying his money. requires either the eoncurrence
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of the mortgagor in the assignment or some information from
him as to the state of accounts between mortgagor and mortgagce.
The reason of this course of conduct is however in our opinion to
be found in the fact that an assignee of a mortgage is affected by
all transactions which may have taken place between mortgagor
and mortgagee subsequently to the mortgage and the assignee is
bound to give eredit for all moneys received by his assignor
before he has given notice of the assignment to the mortgagor.”.

'Then he points out that in the case before them the assignmens

was executed soon after the execution of the mortgage, and
before the time for payment had arrived and thab it was not
probable that any payment would have heen made either of
principal or intervest in the meantime, and that tho transforee
was justified in relying upon the solemn assurance under the
hand and seal of the mortgagor as to the real bargain carried
into_effect by the mortgage deed, upon the possession of that deed
by the mortgagee and upon the receipt for the full amount of the
mortgage money under the hand of the mortgagor. Now we
may point out that in this case there was a valid and binding
mortgage, the only matter in dispute being the amount payable
to the transferee under it ; also that the competition was between
the mortgagors and a transferee from the mortgagee. The Court
held that the conduct of the mortgagors, in acknowledging in
the mortgage the receipt of the entire mortgage debt and giving
a receipt for it, precluded them from raising the case that the
entire amount of the mortgage had not been advanced. They
followed the general lines laid down by Kindersley, V. C,, in
Rice v, Rice (1) and say :—'‘ For the solution of the particular
question which distinguishes this case from that, viz., whether
there is for this purpose any difference between a mortgage and
an absolute conveyance, we have not been aided by any authority
cited to us at the Bar.” Parker v. Clarke was cited in this case,
but we find no reference to it in the judgment, much less any
adverse comment upon the ruling in it. In Rice v. Rice, the
case referred to by Fry, L.J., a vendor conveyed certain pro-
perty without receiving the purchase money, but a receipt for it
was endorsed on the deed and the title deeds were delivered

{1) (1853) 2 Drew, 78,
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over to the purchaser, The purchaser then made a mortgage by
deposit and absconded, and it was held as between the vendor’s
lien for his unpaid purchase money and the right of the mort~
gagee thab the possession of the title deeds, and the fact of the
endorsement of the receipt on the deed gave the mortgagee the
better equity. In his judgment Kindersley, V.C., observed :—
¢ Upon a comparison then of the conduct of the two parties and a
consideration of all the circumstances of the case and especially
the fact of the possession of the deeds which the mortgagee
acquired with perfect bona fides and without any wrong dond
to the mortgagors, I am of opinion that the equity of the mort-
gagees is far better than that of the vendor and ought to prevail.”
The two cases therefore lastly referred to were decided after
weighing the conduct of the parties and the equities arising
therefrom. In Bickerton v. Walker there was a valid mortgage.
In French v. Hope the mortgagor was estopped by his conduct
from relying on the want of consideration for the mortgage as
against the sub-mortgagee. In the cace hefore us the defendant
appellant derives her title under a sham and fictitions document
purporting to be a mortgage. At the date of the execution of the
mortgage of the 29th of October 1897 in favour of the plaintift
she had no interest in the property, and her husband also took
none under the fraudulent mortgage made in his favour, It
does not appear that Musimmat Basti Begam made any inquiry
of the mortgagor when she took the assigament, and previous
to that date the plaintiff bad obtained his security, and this
security had been duly registered, Huwsain Al Khan had
not ab any time any interest in the mortgaged property., IHe

had nothing to convey to his wife. The equity, if any, which

sprung up in her favour when she took the transfer was against
the mortgagor Mumtaz Ahmad. She had no equity against
the innccent mortgagee Banarsi Prasad whose mortgage was
prior in date to the transfer in her favour. Even if Parker
v. Clarke is to bhe treated as overruled, the appeal ought not,
we think, to prevail. The plaintif’s: equity is prior in date to

that of the defendant appellant, and on the principle qui prior

est tempore pobior ¢t jure the plaintiff hes, we think, the
hetter equitiy. ' '
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The transfer of the fickitions mortgage to Blusmmat Hasti
Begam, notwithstanding that it wes made bond fide and fov
valuable considersiing, did not, we think, validale the recuwiy
&3 againab the plaintiff. Basil Begarm took thie transler sulject
to all defects in the title of her transferar and caneob in equity
seti up the fictitions docament agzinst a bond jide mortgage. The
fictibions instrument received, we think, no uew ioree against
the plaintiff from the transfer, The proviso to seclion 53
of the Transfer of Property Act, which was relied on by
“Hr. Dillon, does nob appear to us to help tds client, That pro-

viso was intended to sufegaard rights which have been already

acquired. A purchaser for value wust be  the parehascy
of sometiing,  Husain All Xhan had no interest in the morg-
gaged property under the fickitions wortgage made to Lim,
He lad nothing therefore which he eould transfer {o his wilo,
and it the lalter had made inquiry of the morkgagor she
would probubly have learnt that the mortgnge was fietitions
and’ colourable.  On the main question therefore the appeal
fails. - : -

It vemaine to consider whether Mueammat Basti Begam fas
auy remedy against Mumtaz Almad. In the third ground of
appead she claims that zome relief should Lave been given to hor
as against him, This point was nob specitieally dealt with at the
hearing, We are disposed o think, upon the principle lnid
down in Bickevton v. Walker, thab if sho desives to enforee the
fictitious instrnment as against Muambax Ahmyd the mortgagor
shie is entitled to do 0. o by his frandulent act placed it in
the power of Husain Al Khan to defrand bis wife, und as
against her Mumtaz Ahmad cannot be heard to say that the
mortgage was fietitions and colourable. Ve therefore think that
if there be any balance vui of the proceeds of the sale of the
mortgaged property afrer sabisfying the claim of the plaintiff
and all prior charges, such balance should be applicalie to pay-
ment of the amount of the consideration named in tho transfer
made in favour of Musammat Basti Begam with interest. Pos-
sibly the lower appellate Court intended to give her bhis relief,
for we fiud in the deerce a dircetion thab the balance of the
proceeds of sale affer payment of the sum found due to the
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pluintiff’ shoald e ym«i to the defendant « or other persous enti-
tled tio receive the zame/’

We direct that the decree he accordingly modified. In other
reapects, we affirm the decision of the lower appellate Court, and
as the appellaut has substantially failed in her appeal, we dismiss
ib, rave a3 aforesaid, with costs.

' Decree modified.

MISCELLANEQOUS CIVIL

Before Mr. Justice Bunorji and Mr. Justics Bickerds,
Ix wny wAYTER or rHE prriTIoN oF KHALIL AMMAD AND Avormun#
Buhenmudun Low—Gift - Usufruct—drict,

Held epon applicabion for review of judgwment in the case of Mumtaz-unu-
uisse v, T fuil Abmad (1) that what wus decided in that case was that the
transfer there in question was nobt an abeolute gift, so that any limitation
or cundition limiting it would be void under the Mubammadan law, bub that,
tnking the transaction as a whole, it was o grant of the asufruch of the proa
perty to Musammat Hebibeun-nissa for her life. It was not intended tobe
Iuid down that the transfer belug an arieé was invalid,

Tre facks of this cage appear suffielently from the judgment
under review, reported in I, L. R., 28 All 264 and Weckly
Notes, 1905, p. 269, and alse from the order on the present
application for review.

Mr. I Malcombon for the applicant.

BanERIT, J.~This is an application for a review of the judg-
‘ment pazsed by us in this case on 10th November 1805, In that
judgmeunt, which is reported in I, Tu. R, 95 AlL, 264, the follow-
ing passage occuls :— It i3 manifest that the intention was to
transfer to the lady the right to enjoy the usufructof the properby
for her life. This under the Mubammadan law would be what
is known as an ariaf, and therefore invalid” It is said that we
were wrong in saying in our judgment that an grict is invalid
and we are asked to expunge the word ¢ invalid” and substitute
forit the word “valid” Strictly speaking, this application for
review of judgment 1s not maintainable under section 623 of the

Code of Civil Procedure, as the applicant was nob aggrieved by

the decree or order passed in the case, but as the exprossion

* Application for review of judgment in F. A. £. O, No, 80 of 19us,
decided on the 16th of November, 1905, o

@) 1. L, R, 28 All,, 264 ; Weekly Notes, 1906, p. 269,
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