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Bofore HMr. Justice Sir George Knox and Mr, Jushice dikman,
SECRETARY OF STATE FOR INDIA IN COUNCIL (Dr¥ENDAXNT) »
BASHARAT-ULLAH A¥D ANOTHER (PLAINTIFFS).®
Act No, IT of 1899 (Indian Stamp Act), sections 40, 44, 48 and 56 ot segg—

Stamp—Tmyroperly stamped documnent fendered in evidence— Stamp duty

Srom whom recoverable.

If s plaintiff produces in Court in support of Lis claim an unstamped or
improperly stamped document, he primarily is the person from whom the
requisite stamp daty and penalty may be recovered under section 40 of the
Indian Stamp Aet, 1399.

THE facts of this case are as follows 1

The plaintiffs produced before the Munsif of Mutbra two
documents ; one was a conveyanee, and the other a receipt. They
wished the two documents admitted in evidence in suppori of
their claim. Both the documents were docunments exeeated in
favour of the predecessor in title of the plaintifts. The Munsif,
being of opinion that the documents were not properly stamped,
impounded them and sent them in original to the Collector, under
the provisions of section 38, clause (2) of Act No, I of 1899,
The Collector, acting under section 40, elause (1) (b), of the same
Act, required from the plaintiffs payment of the proper Juty
together with a penalty. The plaintiffs did not pay the penalty,
and the Collector put in force the provisions of section 48 of the
same Act, and attached certain property of the plaintiffs. There-
upon the plaintiffs brought the suit out of which this second appeal
has arisen against the Seeretary of State for India in Couneil
agking for the release of the attached property and for damages.
The Court of first instance (Munsif of Muttra) ordered the release
of the attached property and the decree of that Court was con-
firmed in appeal by the Judge of the Court of Small Causes, Agra,
exercising powers of a Subordinate Judge. Both the Courts con-
curred in holding that the duty and penalty were not recoverable
from the plaintiffs, but from the other parties to the deeds in
question. The defendant appealed to the High Court contending
that the Courts below had erred in holding thab the plaintiffs
were not liable to pay the stamp duty and penalty required
of them.

® Second-Appeal No. 590 of 1906 £rom & deeree of Muhammad Siraj-ud-din,

Judge of the Court of Small Catses, Agra, exercising powers of - a-Subordinate
Judge, dated the 4th of May? 1906, confirming a decree’ of Maharaj Singh

.

Mathur,Munsif of Muttra, dated the 81st of Auguast 1905,
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Mr. A. E. Ryves for the appellant,

Babu Durga Chavan Banerji, for the respondents,

Kxox and ArgMaN, JJ —The plaintiffs, who are respondents
to this second appeal, produced before the Munsif of Muttra two
documents ; one was a conveyance, snd the other a veceipt. They
wished the two documents admitted in cvidence in support of
their claim, Both the documents were documents executed in
favour of the predecessor in title of the plaintiffs. The Munsif,
being of opinion that the documents were not properly stamped,
jmponunded them and sent them in original to the Collector, under
the provisions of section 58, clause (2) of Act No. II ol 1899.
The Collector, acting under section 40, clause (1) (b), of the same
At required from the plaintiffs payment of the proper daty
together with a penalty. The plaintiffy did not pay the penalsy,
and the Collector put in force the provisions of seetion 48 of the
same Act, and abtached certain property of the plaintiffs, There-
upon the plainfiffs brought the suit out of whieh this second
appeal has arisen for the release of the attached property and
damages, The Court of first instance ordered the release of the
attached property and the decrce of that Court was confirmed in
appeal. Both the Courts concurred in holding that the duty and
penalty were not recoverable from the plaintiffs, but from the
other parties to the deedsin question. The defendant, namely
the Secretary of State for Indis in Council, comes here in second
appeal, and it is contended on bhis behalf that the Courts below
have erred in holding that the plaintiffs were not lable to pay
the stamp duty and penalty requived of them,

In our opinion, this appeal must prevail. Section 40, clause
(1) (b), is silent as to the person from whom the payment
of the proper duty and penalty is to be required. If the
Collector required it from the wromg person, his procedure
was open to review, as provided by Chapter VI of this Act.
Nostep was taken to review the Collector’s order. Therefore
the Collector was acting within the authority given him by seution
48 in ordering the attachment. Further, we are of opinion that
as it was the plaintiffs who wished the documents admitted in
evidence in support of their claim, they are the persons from whom
the Collector, in the first instance, can recover the duty and penalty
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required before the documents can be admitted in evidence.
The provisions of section 4 are im partant as showiog that when
any duty or penalty has been recovered from any person in res-
pect of an instrament, and some other person was Lound to bear
the expense of providing the proper stawp, the person from whom
the duty and penulty has been recovered shall Le entiiled to re-
cover from sueh other person the amount of the duty and penalty
so recovered. We decree the appeal and dismiss the suit with
uosts in all Courts.

Appeal decreed.

Before 8ir John Stanley, Entght, Chisf Justice, and Mr. Justice Sir
William Burkitt,
AMIR BEGAM (PrAinTisr) » THE BANK OF UPPER INDIA, LIMITED
(DErENDANT ). ¥
Civil Procedure Code, sections 306, 203 — Brecution of decree—Sale in oxecu
tion— Non~payment by purchuser of deposit required by Ilaw—~Fresh
sale— Claim by decres-holder for difference of price on resale.

Certain immovable properfy was put up to auction iw cxecution of a
decree and purchased by A, B, but the purchaser did not at ouce muke the
deposit requived by section 806 of the Code of Civil Procedure, and the pre-
perty was subsequently —but not for.hwith *~put up again to auction and
sold jor a considerably less sum {o the decrce-holder. Heid that the fivstsale
was not merely irregulur, but no sule at all, and that the decree-holder
was nob eutitled to claim againsb the first purchaser under section 298 of the
Code, compensation for the loss resulting oa the sccond sale. Iafizam Ald
Rhan v. Narain Singh (1) followed,

THE facts of this case are fully stated in the judgment of the
¢ Court.

Mr. Abdul Magid, for the appellant

Mz, B, E. (’Conor, for the respondent.

STANLEY, C.J., and Burgirt, J.—The facts of tlns ase are
these. The Baok of Upper India held a decree for sale of the
properby of Afzal Shah, Dost Mubammad Khan and Amir Mu-
hammad Khan, In esecution of that. decree they attached and
advertised for sale the property of tLeir judgment-debtors, . The
plaintiff, Musammat Amir Begam, who is the wife of Afzal Shah,
authorized one Haidar Shah to purchase for her ous of the property

3,

* First Appeal No, 29 of 1906 from a decree of Muhammoad Shuﬁ,' Subor(ﬁ-
nate Judge of Aligarh, duted the 8Uth Novymber 1908, -

(1) (1888) I, L. R, § All, 816,
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