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APPELLATE CIVIL.

Before My, Justice dikman and My, Justice Karomat Husein,
GOBIND DAS AwD oraERs (PAINTIFTH) 0. SARJU DAS (DEPENDANT). #
Act No. IX of 1872 ¢ Indian Contract At ), section 25—~Act No. XV of 1877

(Indian Limitation Act),section 19—Acknowledgment—Promise to pay

a time-barred debt.

Where it is sought to recover » time-barred debt on the strengthofa
subsequent promise to pay made in writing by the debbor, the document relied
on must contain an expreas promise to pay. A promise to pay cannot be in~
ferred from a meve acknowledgment of the debt. Maniram Seth v, Seth
Rupehand (1) distinguished.

Tug facts of this case are as follows i—

The plaintiffs came into Comt on the allegation that the
defendant, on the 2nd November 1899, executed a document,
described as a sarkhat, in favour of the plaintiffs’ firm in respent
of an old debt of Rs. 995-10-0 due by him to the firm, and that
in this document he promised to pay the aforesaid sum without
interest.

They further alleged that again on the 24th of October 1902,
a similar document was executed by the defendant promising
to pay the aforesaid debt without interest. The plaintiff sued
to recover the amount due under this document: The defendant
pleaded that the document sued on wasa mere acknowledg-
ment and was not a promise to pay a time-barred debt, and that
the suit was not maintainable on the mere acknowledgment,

The Court of first instance (Subordinate Judge of Benares)
came to the conclusion, on a consideration of the language of the
docament which is the basis of the suit, that it was nob a mere
acknowledgment of a debt, but that it contained a promise to
pay the debt without interest and accordingly decreed the plain-
tiff’ claim. On appeal, the District Judge held that, there
being no clearly expressed promise in the sarkhat, the plaintiffs
were not entitled to succeed, and dismissed the suit, The plain-
liffs appealed bo the High Court.

Pandit Tej Buhadur Suprw and Babu Lalit Mohan Banerji,
for the appellant.

_ *Second Appeal No, 1260 of 1905 from a decrao of G A, Paterson,
Distriot Judge of Benares, dated the 218t of August 1006, reversing adecree
of Aziz-ur-Rahman, Subo: dinate Judge of Benaros, dated the 215t of May 1906,

(1) (1906) L L. B., 83 Cale,, 1047,
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Babu Durge Charaw Banerji, for the respondent,

A1rMAN and Karavar Husaiw, JJ—The plaintiffs, who arc
appellants here, come into Court on the allegation that the defen-
dant respondent, on the 2nd November 1899, executed a doeu-
ment, described as a surkhat, in favour of the plaintiffs’ firm in
respect of an old debt of Rs, 995-10-0 due by him to the firm, and
that in this document he promised to pay the aforesaid sum with-
oub interest,

The plaint sets forth that again on the 24th of October 1902,
a similar document was exccuted by the defendant promising to
pay the aforesaid debt without interest. The plaintiff sued to
recover the amount due under this document. The defendant
pleaded that the document sued on was a mere acknowledg-
ment and was not a promise to pay a time-barred debt, and that
the suit was not maintainable on the mere acknowledgment,

The Court of first insbance eame to the conclusion, on a consi-
deration of the language of the document swhich is the basis of
the suit, that it was not a mere acknowledgment of a debt, but
that it contained a promise to pay the debt without interest. On
appeal, the learned District Judge held that, there being mo
¢learly expressed promise in the surlkhut, the plaintiffs were not
entitled to succeed, and dismissed the suit. The plaintiffs come
here in second appeal.

The first plea is that the sarkhaf in quesblon contains an
express promise to pay the debt. We have carefully considered
the language of the document, and we cannotfind in it any
_promise to pay. T he document no doubt states Lhab up to a
certain date so much is due without interest, and it refers to the
deposit of the title deeds of & house in lieu of the debt (budle-
men).

The next plea in the memorandum of appeal is that so long as
the intention to pay a time-barred debt is clearly deducible from
the language of a document, the creditor can maintain a suit, and
it is not mecessary that it should contain an express promise to
pay. We cannot accept this plea. It is probable that when the
defendant executed the document he fully intended to pay the

debt due from him, but a suit cannot be based upon an unex-‘

pressed intention,
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The learned advocate for the appellants relied strongly wupon
an expression in the judgment of their Lordships of the Privy
Couneil in Maniram Seth v. Seth Rupchond (1) where their
Loidships say :—“An unconditional acknowledgment has
always been held to imply a promise to pay because that is the
natoral inference, if nothing is said to the contrary. It is what
every honest man would mean to do.”

If we were to give to this passage the wide meaning conten-
ded for and hold that whenever there is a clear acknowledgment
of a debt, whether time-barred or not, that is equivalent toa
promise upon which a suit may be maintained, the result would
be that the effect of the opening words of section 19 would he
nullified. That section renders it necessary that the acknowledg-
meut referred to therein must be made before the expiration of
the period prescribed for the suit. It is evident thab in the case
cited their Lordships had no intention of in any way departing
from the clear meaning of the language of section 19, In the
case hefore them, the acknowledgment was made before the
statutory period had run out and their Lordships say :~¢ Thus
one requisite of section 19 is coplied with.” Under section 25,
sub-section 8 of the Indian Contrach Act, a promise made in
writing and signed by the person to be charged therewith to pay
a barred debt ig a good consideration, but there must be a distinct
promise and not a mere acknowledgment.

In our opinion, the decision of the Court helow is right. 'We
dismiss the appeal with costs.

Appeal dismissed.
(1) (1906) L L. R, 83 Cale,, 1047, at p. 1058,



