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PRIVY COUNCIL.

DALIP SINGH ax¥p oraers (DIFTNDANTs) ». NAWAL KUNWAR anp
ANOTHER (PLAINTIFEE.)

[On appeal from the High Court of Judicature, North-Western Provinces,
Allahabad.) ‘

Privy Council, Practico of —Couris in India differing as to guestion of fact—
Question as to ¢ mortgays being a roal or fictitious transaction=—Circums
stances to be taken $uto consideration tn dealing with conflicting evidence.
On the question whether a mortgage was a flcbitions or a real transac.

tion, there was evidence on cach side bearing diveetly on the chavacter of the
‘transaction, but on neither side was the evidence wholly convineing, Persons
whom one might have expected to be prominent witnesses were not called, and
the evidence given by those who were called was opon to much adverse
erifieism, The Courts in India differed, the Subordinate Judgo deciding that
tho mortgage was fietitions, and the High Court holding it to be a genmine
transaction, Held by the Judicial Committec that in determining which
story waa to be accepted it was necossary for their Lordships to rely largely
upon surrounding eircumstances, the position of the parties and their relas
tion to one another, the motives which could govern their actions; and their
subsequent conduet : and so dealing with the case their Lordships upheld the
decision of the High Court,

The fact that if & gonuine transaction it was advantageous to th mort-
gagor, and if fictitions it afforded him no immediate protection from cre.
ditors (which was the motive alleged by the defendants for entering into
the transaetion) was a very matorial circumstance in the case, ‘

APPEALFfI‘Om a judgment and decree (17th November 1902)

of the High Cowrt at Allababad which reversed a judgment and

decree (23rd December 1899) of the Couxb of the Subordinate
Judge of Meerut.

The principal question involved in this appeal was whether
a deed of mortgage executed on the 10th January 1889 was a
genuine or fictitious transaction,

Partab Singh, who was tho owner of certain land and houses
ab Meerut, had two sons, Bakhtawar Singh and Risal Singh, the
latter of whom was a minor at the time of the transactions which
gave rise to the litigation out of which the appeal arose. On 23rd
Augusb 1884 Partab Singh executed a promissory note for Rs, 300

in. favour of Kishan Sahai Sahu. On the 14th July 1885 he
executed a mortgage for Rs. 3,000 of a share in land and one-half

Present ‘-Lord Mmm&nmm, Lord AT®INgOw, Sir ANDREW Sooam and
8ir AprEvR WiLnsow, ‘ .
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of a house in favour of Shibban Lal;and on 6th January 1886
in consideration of an advance of Rs, 1,300 from Munna TLal, he
mortgaged to him the one house and one-half of another house.
During 1886, 1887 and 1888 Partab Singh borrowed further sums
of money from Munna Lal.

On 10th January 1889 Partab Singh executed the mortgage now
in dispute in favour of Chaudhrain Nawal Kunwar. If was also
executed by Bakhtawar Singh for himself, and by Partab Singh as
guardian of his minor son Risal Singh. The consideration was
made up as follows :—For payment to Munna Lal Rs. 8,250 ; for
payment to Bhawani Prasad and Banarsi Das, heirs of Shibban
Lal, Rs. 4,628 ; for payment to Kishan Sahai Rs. 515; due to
Nawal Kunwar on a bond dated 14th March 1888, Rs. 549 ; ex-
~ penses in connection with the execution of the deed Rs. 158;and in
cash Rs. 1,000 ; making in all Rs. 10,000. The mortgagee, Nawal
Kunwar, undertook to discharge the debts above-mentioned ;
and not being ab the time in possession of a large sum in cash,
she on 10th January 1889, borrowed Rs. 5,000 from Munna -Lal;
who on making the advance paid her only the sum of Rs. 1,750
in cash and applied the balance to the discharge of his debt. In
pursuance of her agreement, Nawal Kunwar paid off Kisban
Sabai, and also paid Rs. 2,865-9-0 to the heirs of Shibban Lal,
she did not pay the balancs, as Partab Singh, in yiolation of his
covenant, did not dehvel to her possession of the property mort-

aged. .
= On 18th July 1896, Parteb Smgh havmg ched his sons
Bakhtawar Singh and Risal Singh sold the property mmtvaged
to Munna Lal for the sum of Rs, 25,750 ; out of the consideration
the vendee retained the sum of Rs. 10,000 for payment of Nawal

Kunwar’s mortgage of 10th January 1889, and the deed recited

that the debt due to her had been discharged by payment.
On 18th January 1898 Jainti Praad, the son of Munua Lal
then deceazed sold a small portion of the property to one Dalip

Singh; and after giving notices to Banarsi Das who represented -

Shibban Lal, and to Jainti Prasad as representing Muona Lial,
Nawal Kunwar’ instituted on 24th September 1898 the present
suit, to reeover the sum of Rs. 8,387-9-0 with interest by sale of
the mortgaged property, That sum was arrived at by deducting
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from Rs. 10,000 the amount not paid to Shibban Lal. The
defendants to the suit were Bakhtawar Singh and Risal Bingh
heirs of Partab Singh; Jainti Prasad and Bhiam Sundav heirs
of Munna Lal; Banarsi Das heir of Shibbas Lal, and Dalip
Singh purchaser from Jainti Prasad.

Dalip Singh did not appear. The sons of Partab Singh filed a
written statement asserting that only Rs. 1,000 of the considera-
tion money had been paid, and that the debt was contracted for
immoral purposes. The heirs of Munna Lal alleged that the
mortgage in suit was fictitious and executed to save Partab Singh’s
property ; while Banarsi Das pleaded that the whole amount due
on Shibban Lal’s mortgage had not been paid.

The Subordinate Judge held that the debt was not ineurred
for immoral purposes ; but that the plaintiff did not pay the con-
sideration of the mortgage bond “which was therefore a nominal
and fictitious deed executed by Partab in favour of Nawal -
Kunwar to serve some purpose” Without deciding any other
issue he made a clecree dismissing the suit with costs.

On appeal the High Court (S1r J. Sranvey, K., 0.J,, and
P. C. Baxgri, J.) reversed the finding of the Subordinate
Judge that the mortgage was fictitious, and decided that Nawal
Kunwar had advanced the sum of Rs. 8,322-9-0. A decree was
accordingly made directing an account of the money actnally due
to Nawal Kunwar after making due sllowance for the mortgage
debt due to Munna Lal and Shibban Lal on the mortgages dated
respectively 10th January 1889 and 14th July 1885, and directing
o sale of the mortgaged property for realization of the amount
found due on the taking of the said account.

The portion of the judgment of the High Court setting forth
the grounds on which the Subordinate Judge relied in support of
his decicion that the mortgage was fictitious, and stating the
reasons why the High Court thought it genuine, was as follows :—

“The principal question to be determined in the appealis whother the
mortgage in favour of the plaintift was a fiotitious transaction. We have
carefully considered the terms of the mortgage-deed, The various provisions
contained in it are not such as one would expect to find in & document exe.
cuted fictitiously for the protection of proporty, on the contrary they offered
cledr indications of the genuineness of the transaction, The bond sets forth:
in detal, and correctly, as the evidenco shows, the liabilities of the mortgagors
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at the date of the mortgage and provides that those liabilities should be

908
discharged by the mortgagee. It further provides that she should take poss- ’
ession of the mortgaged property from the beginning of the rebi eropof ls):;é;
1296 Fusli and appropriste the usufruct for the realization of the mortgage 2
money and interest, Then follow detailed provisionsas to the mode in which Nawar

possession js to be delivered and ib is provided that in the event of themorte  KUNWAE.
gagors® failure to deliver complete possessior or o get mutation of names
effected the mortgages would be entitled to charge compound interest, not
at the rate originally agreed upon but at the enhanced rate of Rs. 24 per cent.
per annum, There arg other provisions in the deed which are only consistent
with its being o genuvine document. The.motive alleged for entering into a
fictitious transaction is, ag already stated, the protection of property from the
claims of creditors, We fail to see how that object could he attained by execut-
ing s mortgage. It is not shown that besides the debts specified in the
mortgage-deed there were any other debts amounting to large sumsdue by the
mortgagors, The value of the property was sufficiently large to cover other
liabilities subsequently incurred. The defendants themselves have purchas-
ed it for a sum exceeding Es, 25,000, so that by the execution of a mortgage-
deed it was hardly probable that the mortgagors could probect their property.
The circumstance upon which the lower court chiefly relies £or holding that
the mortgage was a fictitions transaction is the fact that on the date of the
morfgege in question the mortgagee exeented a sub-mortgage of the samo
property for Rs, §,000 in favour of Munna Lal, the father of the defendants
Nos.8 snd 4, It is provided in the plaintiﬂ’s mortgage~-deed that the morts
gagors should before making any payments to the plaintiffe pay over to Mnuna
Lai all sums due upon his sub~-mortgage, and from this provision it is infer.
red that the present mortgage was in reality a mortgage in favour of Munna
Lal and that tho name of the plaintiffs was only used fictiflously by Partab
Singh. It appears that Munia Lal eld a prior mortgage in respect of the
property mortgaged to the plaintiff and that a sum of Iis. 8,250 was due to
him on that mortgage. Xtseems that the plaintiff had not sufficient funds
in hor hands to be able to pay the full amount of the mortgage in her favonx.
Therefore, simultaneously with the exccution of the mortgage-deed inher
favour, she exceuted a sub-mortgage in fayour of Munna Lal, for Rs. 5,000,
out of which it was agreed that the sforesaid sum of Re, 3,250 should be set
off and the balance of Rs. 1,750, should be paid over to the plaintiff, There ix
1o question that this sum of Rs. 1,750, was actually received by the plaintiff,
The mere fach that on the day on which the mortgage in plaintifi’s favour
was made she executed a snb-mortgage of the property does mnot im our
.opinion raise any presumption that the said morbgage was not a genuine
transaction. A sub-mortgagee would take every precaution to ses that the
mopey advanced by him is properly secured and would reguire such conditions
to be inserted in hoth the deeds executed on tlie same date as would preciude
the original mortgagor from resisting sny claim  which ths sub-mortgages
might have to bring afterwards and also prevent his morfgagor, that is the
original mortgagec, from appropristing $he payments made by her mortgagor
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and léaving the sub-mortgage unsatisfied. It is only provisions of that char.
acter which we find inserted both in the plaintiff’s mortgage-deed and in the
deed of sub-mortgage executed in favour of Mumna Lal, The provi-
gions upon which the learned Subordinate Judge relies as indicating that
the transsction was of a fictitious character so far from showing thnt the
transaction was of that nature raise in our opinion the inferenmce that the
mortgage was 8 genuine mortgage.

« The next circumstance upon which the learned Subordinate Judge places
considerable reliance is the delivery of a eurrecney mote for Rs. 1,000 to
Bhawani Prasad in payment of a part of the money duc upon the mortga ge-
deed held by Shibban Lal, to which rofercnce has been made above, It
appears that Rs, 1,000 was;puid as a part of the consideration for the mortgage
in tho plaintiff’s favour in the preseunce of the registering officer by the deli-
vory of & curroncy notc of that amount to the mortgagors. On the duy follow-
ing that of the mortgage the mortgagee paid to Dhawani Prasad Rs 1,600
on account of Shibban Lol’s mortgage. The same currcncy note which had
been delivered to the mortgagors the previous day appenrs to have been made
over to Bhawani Prasad. From this circumstance it is contended that no
actual paymentof consideration in respect of the mortgago in question way
made by the plaintif and that the curroney note which was shown to the Reg-
isbrar as a part of the consideration was taken back from the mortgagors and
made over to ono of their creditors. The explanation given on hehalf of the
plaintift is that on the dsy subscquent to that of the registation of the morts
gage-deed the mortgagor, Partab Singh, wanted to have the currency note
for Ra. 1,000 which he had received the previous day converted into cash 3 that
the plajntiff gave him ecash in licu of the currency note, took it back from
him and mado it over o Bhawani Prasad in payment of his mortgage. The
oral cvidence whith has been adduced in support of the plaintiff’s allegation
is not vory satisfactory, but it seems to us to be in the highest degree unlikely
that if Partab Singh, who was evidenily s man of affairs, was cxecuting a
fieititious documecnt, he would do an act on the day following that of the
execubion of the mortgage.deed which would nullify the effeet of the document
and afford evidence which might be used to show the roal nature of the
transaction. Why would he causo the number of the currency note which
was mentioned in the Registrar’s cndorsement to be specified in the receipt
granted by Bhowani Prasad? It seems to us that the plaintiff’s explana-
tion in respect of the currency nete for Rs, 1,000 iz much more probable than
the suggestion on behalf of the defendants, If the transpotion was a genu.
ine one, as we believo it to have been, it is nob wnnatural that Partab Singh,
instead of incuxring the expense of cashing the currency note by payment of
discount, made it over to the plaintiff and received from her the money which
ghe was aboub to pay to one of the creditors, The plaintiff's allegation, on
the point is supportedto a considerable extent by the evidence of Inayat Ali,a
witness for the defendants, through whom payment was made to the prior
mortgagees, The learned advocate for the respondent has relied wpon two
other ciroumstapces as indicating that the transaction was ficbitiows,” The
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firet circumsbance is thatthe mortgagor did nof deliver possession to the
plaintiff in accordance with the terms of her mortgage, and that the plaintiff
took no steps to obtain possession. The second circumstance to which he
refers is that, while in the plaintiff’s mortgage-deed the rate of intervest pro-
vided is 13 annas per cent. per mensem, the interest which sho sgreed to pay
$o Munna Lal in respect of the sub-ravrigage exceuted by ler was I4 annas
per cent. per mensem. A sufficient answer is afforded to both these somten-
tions by the clause in the mortgage-deed of the plaintiff referred to above,
which is to the effect that in the event of possession not being delivered, the
plaintiff was to get enhanced interest at the rate of 24 per cent. per annum.
We have furiher the fact that for a long period after the execution of the
mortga ge-deed in the plaintifi’s favour, Partab S8ingh admitted the plaintiff
to he a mortgagee from him anad treated the transaction as a genuine frans.
action, The racitals contained in the sale-deed executed by the first two
defendants in favour of the defendants 3 and 4 raise a similar inference and
show that there was a genuine mortgage in the plaintiff’s favour. A third
circumstance which seems to us to tell very much in favour of the plaintiff
is the fact that the plaintiff was in possession of the documents which were
taken back from the creditors of the mortgagors, There is nothing to show
that at the 4ime of the institution of the suif there wasany collusion
betwesn her and the mortgagor defendants. On the contrary, the conduot of
Risal Singh, defendant, fully negatives the existence of any such collusion.
For the above reasons we are of opinion that the conclusion at which the
Tearned Subordinate Judge arrived as to the nature of tho transaction is not
warranted by the evidence, and that the mortgage in the plaintif’s favour
was 6 genuine mortgage.” .

The appellants to His Majesty in Council were Jainti Prasad
and Shiam Sundar, the former of whom died perding the appli-
cation o appeal and his sons Dalip Singh and Tara Chand were
substituted on the record as his representatives. On the appli-
cation of the appellants Muktar Singh, as purchaser of the decree
made in favour of Nawal Kunwar, was added as a respondent to
the appeal, On this appeal.

Jardine, K. C., and Ross for the appellants contended that the
Subordinate Judge was right in holding that the mortgage in suit
was a fictitious or benami transaction. The theory of the High
Court as to the mode of payment of the consideration was hased
on mere probabilities, The High Counrt admitted that the oral

evidence for the respondent was not satisfactory, and that Court

ghould have gone further and have taken into consideration the

importans fact that the respondent had not tendered her own

evidence in support of her case. Nor did the High Qourt consi-

der other important features. in t‘.he opse, namely, the posman in
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whieh the respondent stood towards Partab Singh, and the fact
that the mutation procecdings were fietitious,

De Gruyther, K. C., and Cowell for the respondent contended,
mainly for the reasons given in the judgment of the High Court,
that the mortgage represented a gennine transaction which was
valid, and binding on the '1ppé]1ants The decree of the High
Court, by which the claims of all pal‘mes to the property in dis-
pute had been justly settled, should therefore be upheld.

Jardine, K. O, replied.

1908, April 2nd:—The judgment of their L01dsh1ps was
delivered by SR ARTRUR WILSON:—

This is an appeal from a judgment and deeree of the High
Court at Allahabad, bearing date the 17th November 1902,
which reversed those of the Subordinate Judge of Meerut, dated
the 23rd Decomber 1899, The substantial question as to which
the Courts in India have differed, and which their Lordships
have to decide, is whether a certain deed of mortgage, bearing
date the 10th January 1889, represents a genuine transaction or
a fictitious one,

The mortgagors were one Chaudbri Partab Singh and his two
sons, one of whom was then a minor. The subject-matter of the
mortgage was land and houses at Meerut. At the time of the
mortgage Partab was indebted to several persons, partly on
mortgages and partly on other secwities, the principal ereditors
being one Munna Lal, the heirs of one Shibban Lal, and one
Kishan Sahai, and it is clear that at that time Partab was in
money difficulties.

The mortgage in controversy purports to be in favour of a
lady named Nawal Kunwar, for Rs. 10,000, Nawal Kunwar
wes ab that time residing in Partab’s house, and she was the
sister of his son-in-law. .

The transaction of the 10th January 1889, as it appears on
the face of the papers, consisted of two parts, Pirst, there was
the mortgage now disputed, execated by Partab and his two sons
in favour of Nawal Kunwar, according to which the lady, as
consideration for the mortgage, was to discharge Partal’s debts
already referred to, a small previous bond in her own favour, and
fhe costs of the transaction, and to pay over Rs. 1,000 to Partab,
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The second part of the transaction purports to be a sab-mort-
gage by the lady to Munna Lal, who has been already mentioned
as a creditor of Partab. It was for Rs. 5,000, out of which
Munna Lal was to deduct the amount of his previous claim
against Partab, and to pay the halance in cash.

Subsequently, on the 18th July 1896, Partab leing dead,

his sons sold the mortgaged property to Jainti Prasad, the son
of Munna Lal, who was also dead, and on the, 18th January 1898,
Jainti Pracsacl sold a portion of the property to one Dalip
© Singh. :
On the 24th September 1898 Nawal Kunwar instituted the
present sait in the Court of the Subordinate Judge of Meerut.
She joined as defendants, 1 and 2, the sons of Partab, 3 and 4,
the sons of Munna Lal, 6, the heir of Shibban Lal and 6, Dalip,
the purchaser of a portion already mentioned. The ohject of the
suit was to enforce payment of the plaintiff’s claim under her
mortgage of the 10th January 1889, by the sale of the mortgaged
property. It is clear, therefore, that the parties substantially
interested in the contest were, on the one hand, Nawal Kunwar,
and on the other hand, the sons and heirs of Munna Lal, and,
in a lesser degree, Dalip.

The plaintiff’s case at the trial was that the mortgage to her
was a perfectly genuine mortgage, and that she paid the greater
part of the considleration (the precise amount is immaterial here)
partly out of her own moneys and partly by means of the
Rs. 5,000 borrowed by her from Munna Lalunder the sub-mort-
gage of the snme date. The case on the other side was that the
mortgage to Nawal Kunwar was a fictitions transaction, and that
the only real transaction on that occasion was a borrowing by
Partab of Rs. 5,000 from Munna Lal, the name of the lady being
introduced purely benamsi,

The Subordinate Judge found for the defendants, holding the
alleged mortgage to ber to be benami. On appeal the High
Court differed from that finding ; held the transaction to have
been genuine, and gave a decree in the plaintif’s fayour.

Their Liordships are of opinion that the decision of the High
Court was right. There was some evidence on each side,
bearing directly on the character of the transaciion,. but on
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neither side was that evidence wholly counvineing. Persons
whom one might have expected to be prominent witnesses were
not called, and the evidence that was called is open to much
adverse exiticism, The testimony of one Wwitness is described
by the Judge who heard it as being worthless. In determining,
therefore, which story is to be accepted, it has been found neces-
sary in India, and it is equally necessary for their Lordships,

to rely largely upon the smrrounding circumstances, the position

of the parties and their relation to one another, the mofives
which could govern their actions, and their subsequent conduct,

As their Lordships agree in the conclusion arrived at by the
High Court, and substantially in the reasons for that conclusion,
i is unnecessary to examine the evidence in detail, but it may he
well briefly to indieate the principal considerstions which seem
to their Lordships to support the case of the plaintiff.

The deed itself contains nothing suspicious. Its recitals show
with substantial accuracy Partab’s previous indebtedness, and the
provisions of the deed are such as one expects to find in a deed
embodying a real transaction.

The plaintiff, though a woman residing in Parta.b’s house,
was not, in the ordinary sense of the term, a dependent member
of his family. She was a person of some independent means,
was in the hgbit of lending money, and lent it to Partab himself
not on this occasion only. On the other hand, Partab was in
embarrassed circumstances, Only five days after the mortgage
in question, he was pressed for payment of Government revenue,
and had to borrow Rs. 800 from the plaintiff to pay it. Partab’s
motive in the disputed transaction must have been to relieve hig
diffieulties, but if regarded as a benamd tranasction, the mortgage,

~which was for considerably less than the value of the property

wonld have afforded mo present protection agsinst creditors.
It was suggested that by the accumulation of interest, at a penal
rate, the deed might in time bewome a protection, but that is a
somewhat remote speculation. If regarded as a genuine
transaction, the advantages to Partab of what was done are
obvious. He secured a diminubion in the rate of interest which
he had to pay, he obtained the henefit of one consolidated liability
in place of a number, and he secured a friendly creditor,
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At subsequent dates, Partaly and his sons, and those claim-
ing through them, always acknowledged the genuineness of
the transaction, Particularly in the conveyance by Partab’s sons
to Jainti Prasad the mortgage is so recognised, It is true that
in that deed it is said that the mortgage had been satisfied, but
that is a very different thing from there having been no mortgage
at all,

One point of minor importance was raised on the appeal.

The High Court, by their decree, whilst giving the plaintiff the
right to recover on her mortgage, allowed as against her whatever
amount not exceeding Rs, 10,000 might be due under the sub-
mortgage to Munna Lal. It was contended that the limitation
to Rs, 10,000 was wrong. Their Lordships are of opinion that
the limitation was right. That sum was agreed upon on the
occagion of the sale by Partab’s heirs to J ainti Prasad, and the
matter was dealt with on that footing Ly the cubstantial defen-
dants in their writter statement.

Their Lordships will humbly advise His Majesty that the
appeal should be dismizsed. The appellants will pay the costs.

' Appeal dismissed.
Solicitors for be appellants—1, L. Walson & Co.
Solicitors for the respondents— Ranken, Ford, Ford & Chester.
- V. W,

1008

Daiie
SINGH
.
NAWADL
KuNwAR.



