
1908 JSefafe Ml"- J’tisiioe Aihnan and Mr. Judiae Karamit Eitsein.
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Mindu l&io—Joini Siniu faultily—Foreelosurs o f  mortgage— Sons noi made 
farties—HigU o f sons to redeem -A al N'o. IV  o/1833 (Tramtfer of JPro- 
ferty Act) ,  section 85.
The mortgageee of a mortgage of family pvoporty exocuted by tlie 

fatlier alono sued for and obtoineJ a doei'oo foi‘ foreoloauva. At tho time the 
suit was instituted tlic mortgigees knew tliiit tliore were sons and grandsons 
jointly iatereated witli the morbgigSr iu tha moi’tg ig jl pvoporty, but, not> 
withatanding this, they omitted to make them partio3 to their suit.

Held that the sons and grandsona wisrenot procludod fi’om instituting s 
suit foi* rodemptioa. JBhatoani Prasad v. K'lllu (1) vefo/red to. Bsbi Singh 
V ,  Jia Earn (2) disbingnishsd.

In this case certaia mortgagees obtaiaed a decree for fore­
closure of a mortgage held by them against one Phul Singh, 
who was the father of some o f the plaintiffs and graodfathei-o f 
the others. The mortgagees, notwithstanding that they were 
aware of the existence of the plaintiffs and of their interest in 
the mortgaged property, omitted to make them parties to their 
suit for foreclosure. The plaintiffs then instituted the present 
suitj admitting their liability to satisfy the debt incurred by the 
mortgagor, but asking to be given an opportunity to redeem the 
mortgage. The Court of first instance (Munsif of Lalitpm*) 
held that the suit was not muntainable and accordingly dis­
missed it. On appeal the lower.appellate Court (District Judge 
of Jhansi) reversed the decision of the Munaif and retnande.l 
the suit under section 582 of the Code of Civil Procedure. 
Against this order of remand the mortgagess defendants appealed 
to the High Court.

Br. Satish Chandra Banerji (for whom Babu 8arat Chan- 
djfd Ghaudhri) and Munshi DeoHnandarhf for the appellants.

Mr, E, A. Howard and Babu Durga Gkam'^ Bamrji, h r the 
respondents.

Aikman and Kakamat Huseik, JJ.—The appellants obtain­
ed a decree for foreclosure against one Phul Singh, who is father 
of some oE the respondents and grandfather of the others. It U 
found that, although the appellants had notice of the in teresbs of
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the sons and grandsons, they did not implead them in the suit for igog 
foreclosure. The respondents brought the suit out of wHch this Pbisab 
appeal arises asking to be given an opportunity to redeem the 
mortgage. They did not dispute their liability to satisfy the debt 
incurred by the mortgagor. The Courb of first instance held that 
the suit was not maintainable. On appeal the learned Districb 
Judge held that it was, and sent the case back for decision on the 
merits. The present appeal has been preferred against this order 
of remand.

It is contended that we ought to apply to this case the princi­
ple of the ruling of the Full Bench in DeU Bmgh v. Jid Mam 
(1). That was a case in which the sons of a Hindu father gued to 
get back from innocent purchasers their share of the family estatê  
which had been sold in execution of a decree obtained upon a mort­
gage by their father in a suit to which they were no parties.
Their claim was based solely on the ground that they had not 
been parties to the suit, in which the decree was obtained. In 
the judgment of the learned Chief Justice in that case, which was 
concurred in by Knox, J., stress is repeatedly laid on the fact 
that the plaintiffs wished to oust strangers—see pages 233, 226, 
and particularly 226, of the judgment. In this ease all that the 
plaintiffs ask is that they should be given an opportunity to re­
deem the mortgage which was foreclosed by the appellants, who 
knew of the plaintiffs’ interest and yet did not make them parties 
to the suit to foreclose. la our opinion we should not be justified 
in extending the principle laid down in the case relied on behalf 
of the appellants to the present case. It was owing to the appel­
lants’ failure to comply with the provision of law that the respond­
ents did not have an opportunity to redeem. In our opinion the 
observations of Banerji, J., in the Full Bench case, Bhawam 
Pmsad v. Kallu (2), at page 548 of the judgment, and the obser­
vations of Edge, C.J., at page 562 and following pages are dis­
tinctly in favour of the view taken by the learned District Judge.
The judgment of the Chief Justice in that case was concurred in 
by three other Judges who took part in deciding the case. In 
oar opinion the appeal fails, and it is dismissed with costs.

Appeal dismisaed,
(1) (1902) I .L. R., 25 All,, 214. (2) (1895) I. L. U., 17 All* 537,
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