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Refors Mr. Justios dikman and Mr, Justice Karamat Husein,
RAM PRASAD axp oruERs (DEFEYDANTS) 0. MAN MOH AN AND
oTHERs (PLAINTIFES)®
Hindu law —Joint Hindu family—Foreclosurs of morégage— Sons not made
porties—Right of sons to redesm —det No. IV of 1882 (Transfer of Pro-

perty Aet ), section 85,

The mortgagees of o mortgage of Jrint family proporty exceuted by the
father alono sued for and obtained a decrce fur foreclosure. At the time the
suit was instituted the mortgigees Inew that there were sons and grandsops
jointly interested with the morbgighr in the mo tgigsl proporty, but, not.
withatanding this, they omitted to make them parties to their suit.

Held that the sons and grandsons wevre not procluded from - instituting a
suit for radomption. Rhawani Prasad v. Knllu (1) vefusred to. Debi Singh
v. Jia Rom (2) distingnished.

Ix this case certain mortgagees obtained a decree for fore-
closure of a mortgage held by them against one Phal Singh,
who was the father of soms of the plaintiffs and grandfather of
the others. The mortgagees, notwithstanding that they were
aware of the existenca of the plaintiffs and of their interest in
the mortgaged property, omitted to make them parties to their
suit for foreclosure, The plaintiffs then instituted the present
suit, admitting their liability to satisfy the debt ineurred by the
mortgagor, but asking to be given an opportunity to redeem the
mortgage, The Court of first instance (Munsif of Lalitpur)
held that the suit was not miintainable and accordingly dis-
mizssed it. On appeal the lower.appellate Court (District Judge
of Jhansi) reversed the decision of the Munsif and remande.l
the suit under section 562 of ths Code of Civil Procelurs.
Against this order of remand the mortgagees defendants appealed
to the High Court,

Dr. Satish Chandra Bunerji (for whom Babu Sarat Chan-
dra Choudhri) and Munshi Deokinandan, for the appellants.

Mr. E. A. Howard and Babu Durga Charan Banerji, for the
respondents,

Arryan and K aramat Huoserw, JJ.—The appellants obtain-
ed a decree for foreclosure against one Plul Singh, who is father
of some of the respondents and grandfather of the others, It is
found that, although the appellants had notice of the interests of

* First Appeal No, 88 of 1907, from an order of I, E, Hol istri
Judge of Jhansi, dated the 4th of July- 1907, l e, Distelct
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the sons and grandsons, they did not implead them in the suit for
foreclosure. The respondents brought the suit oufof which this
appeal arises asking to be given an opportunity to redeem the
mortgage. They did not dispute their liability tosatisfy the debt
incurred by the mortgagor. The Court of first instance held that
the suit was not maintainable, On appeal the learned District
Judge held that it was, and sent the case back for decision on the
merits. The present appeal has been preferred against this order
of remand. ‘

It is contended that we ought to apply to this case the princi-
ple of the ruling of the Full Bench in Debi Singh v. Jia Ram
(1). Thab was a ease in which the sons of a Hindu fathersued to
get back from innocent purchasers their share of the family estate,
which had been sold in execution of a decree obtained upon a mort-
gage by their father in a suit to which they were mno parties.
Their claim was based solely on the ground that they had not
~ been parties to the suify in which the decree was obtained. In
the judgment of the learned Chief Justice in that case, which was
concurred in by KnoX, J., stress is repeatedly laid on the faet
that the plaintiffs wished to oust strangers—see pages 233, 225,
and particularly 226, of the judgment. In this ease all that the
plaintiffs ask is that they should be given an opportunity to re-
deem the mortgage which was foreclosed by the appellants, who
knew of the plaintifs’ interest and yet did not make them parties
to the suit to foreclose. In our opinion we should not be justified
in extending the prineiple laid down in the case relied on behalf
of the appellants to the preseny case. It was owing to the appel-
lants’ failure to comply with the provision of law that the respond-
ents did not have an opportunity to redeem., In our opinion the
observations of Banerji, J., in the Full Bench case, Bhawani
Prasad v. Kallw (2), at page 548 of the judgment, and the obser-
vations of Edge, C.J., at page 562 and following pages are dis-
tinctly in fayour of the view taken by the learned District Judge.
The judgment of the Chief Justice in that case was concurred in
by thres other Judges who took part in deciding the case. In
our opinion the appeal fails, and it is dismissed with costs,

‘ Appeal dismissed.,
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