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Oudh Behurd Lal v. Nageshar Lal (1) and alco by the Madras
High Court in Malikarjunadw Ssiti v. Lingamuwrti Pantulu (2)
that applications for an order absolute are applications for theexecu-
tion of the decree under section 88. We are of opinion that the
learned Judge was right in holding that the Court <was precluaded
by the last paragraph of section 258 of the Code of Civil Proce-
dure from recognising the alleged payment out of Court. Tf the
view taken by the Calcutta High Court were adepted, it seems to
ns that the execution of a decree might by delayed by vepeated
pleas of payment oub of Cowrt, and that the Court might have to
try what would really be a series of different suits arising out of
the orginal decree. We dismiss the appeal with costs.
Appeal dismassed.

®

Before M. Justico dikman,
MOHIB-ULLAH (Osskcror) o, ABDUL KHALIK AND OTHERS
(DECREE-ROLDERS). ¥
Mukemmeden law~Qift—Hiba bil mushaa— Fossession.

Held {lat what is known to Mullammadan law as o Aibe &l mushaa,
or gift of an undivided joint properiy, is a valid gift if tho donce ohtairs
possession, Muhammad Mumtaz Abmad v. Zubeldo Jan (3) veferred to,

1N this cace the holders of a decres against one Wali Muham-
mad attached in execution tLeveof a certain house as belonging

to their judgment-deblor, This house had helonged to Ghazi
the father of Wall Muhammad. Dy a deed of gift execnted on
the 6th of April, 1006, Ghazi gave the house to bis daughters

~in-law Musammat Haliman and Musammet Ayesha in equal

shares, Ayesha died, and her interest in the house devolved upon
her son Mobib-ullah, Haliman and Mohib-ullah ohjected to the
attachment of the house Ly the decrec-holders. The Court of
first instance (Munsif of Allahalad) disallowed Haliman’s
objection, bub sustained that of Mobib-ullah upon the ground
that Ayesha had taken possession of her share of the house,
The decree-holders appealed, and the lower appellate Court

*® Second Appesl No, 052 of 1907, from a decreo of Udit Narain Singh,
Officiating Subordinate Judge of Allababad, dated the 9th of July 1907, revers-
;.lfli% & Qecree of Mohan Lal, Munsif of Allahubad, dated the 21st of November

(1) (1890) T, Lo R, 18 AIL, 278, = (2 (1202) 1L, R, 25 Mad, 244,
(3 (1889) L L R, 11 AlL, 460, ‘
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(Subordinate Judge) reversed the decision of the Munsif,
holding that the gift, so far as it concorned Ayesha also, was
invalid, Mohib-ullah appealed to the High Court.

Maulvi Ghulam Mujtabe, for the appellant,

Me, Abdul Mujid and Babu Durge Charan Banerji, fox
the respondents.

A1xyAN, J.—The respondents attached a house as belonging
to their judgment-debtor, Wali Muhammad, against whom they
had obtained a decree. The house had belono'ed to Ghazi the
father of Wali Muhammad. It is proved that Ghazi by a deed
of gift executed on the 6th of April 1906, gave the house in
equal shares to his daughters-in-law Musammat Haliman and
Musammat Ayesha. Ayeshais dead, and the appellant Mohib-
ullah is her son and heir. Musammat Haliman and Mohib-
ullah objected to the attachment. Haliman's objection as to her
kalf was overruled by the Munsif on the ground that at the time
of the gift she was on a pilgrimage to Mecea and so did not get
possession of the property. The learned Munsif found that
Ayesha had got possession of her half share and sustained the
objection of Mohib-ullah. On appeal by the decree-holders the
learned Subordinate Judge found that the gift in favomr of
Ayesha was invalid according to Muhammadan law and overruled
Mohib-ullal’s objection. Mohib-ullah comes here in second
appeal. The learned Subordinate Judge does not dissent from
the finding that Ayesha got possession of her half, but Le says
that ¢ the delivery of possession to Musammat Ayesha of the one
moiety gifted away to her did not confer any right on her.”
The learned vakil for the appellant relies on what was said by
their Lordskips of the Privy Courcil in the case Muhammad
Mumtaz Ahmad v. Zubaide Jan (1) at pages 474 and 475 of
their judgment, Their Lordships, referring to the authorities
cited by Syed Ameer Al in his Tagore Lectures of 1884, say:~
“The authorities show that possession taken under an invalid
gift of mushaa transfers the propeity according to the doctrines
of both Shia and Bunpi Schools,”” They add :—¢ The doctrine
relating to the invalidity of gifts of mushad is wholly unadapted
to a progressive state of society and ought to be confined within

(1) (1889) LL, R., 11 All; 460,
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the strictest rules,” At page 42, Vol. I, of Ameer Ali’s Muham-
madan Law, 8rd edition, the author remarks:—¢“A Jiba bil
mushaa or gift of an undivided joint property, is not void, but
only invalid, and possession remedies the defect.” Xe goes on
to cite various authorities in support of this view. The learned
advocate for the respondents refers to the cases cited on page
434 of Macnaghten’s Principles of Muhammadan Law and also
to the opinion expresscd by that author in paragraph 6, Chapter
5, page 50. Tt isnob easy to reconcile all the authorities, but
having regard to the findings of the Courts below that Ayesha
did geb possession of her hulf, and to the passage cited from the
judgment of the Privy Council, I am of opinion that the appeal
must succeed, I accordingly seu aside the order of the Comrt
below and restore the order of the Court of first instance.
The appellant will have his costs here and in the Court
below.
Appeal decreed.

Bafore Sir John Stanley, Knight, Crief Jusiies, and My, Justice Siv William
Burkitt,
PHUL CHAND Axp a¥oTHER (DErExpANTs) 0. CHAND MAL, (P1AINTITR).
Civil Procedure Code, section 260—FEreculion of decree—Atiackmant— Yort-
goge~—Right of morfgagor in respect of mortyage money promised buf not
paid.

Whero money promised as a loan by a mortgageo is not advanced in £ull,
the mortgagor is only entitled to recover, if anything, dumages for non-pay-
ment of the balance : he cannob sue for specific porformance of the agresment
to lend the full sum promised, and the non-payment of o portion of the loan
does not constitute o debs which ean be the subject of abtachment and sale
undor seetion 266 of the Code of Civil Pracedure. The South A frican Terri-
tories Company, Limited v, Wallington (1) referred to,

Tae facts of this case are as follows. On  the 18th of April
1903 one Sheo Ram and another executed two mortgages in
favour of the defendants Phul Chand and Gulah Chand to secure
the principal sums of Rs. 1,000 and Rs. 6,000 respectively, It
has been found that only Rs. 2,185-11 were paid by the mort-

gagees and that the remainder is unpaid. Some creditors of the

® Pivst Appeal No, 198 of 1906, from o deereo of Parmatha Nath Banerji, -
Subordinate Judge of Jhonsi, dated the 281h of May 1906,

(1) [1898] A. ©, 309,




