
jgOg Before Mr. Justice Aihnan and Mr. Juslioe Karamai Suscin.
March  20. HAKIM SIN G H  akd a n o th e r  (Judgm ent b e b t o e s )  v. EAM  SIN GH
' ■ (DECREB-nOtDEB).’*

Act 1̂ 0. IV  o f  1882 {Transfer o f  Fro^erf-y Act), seciious 88 and 89—Cioil 
Procedure Code, secfion 250 •^Execution o f  decree—Alleged ‘payment 
out of Court not certified.
Applicatious for an order absolute for sale undcv section 89 of fclie 

Transfer of Property Act, 1882, are applications for tlic execution of the 
der.reo under section 88 of tlie Act, Otidh Bchari Lai v. Nageshar Lai (1) 
and MalUkarJunadu Setti r. Lingamarti Fantidu (2) referred to. To sucli 
applications section 258 of tlic Code of Civil Procedure is applicable atidbars 
tlic recognition of payments made out of court in pursuance of tlie decrce 
unless such payments are certified to the court in the manner prescribed by 
that section. Taidlmadasamy Ayyar y .  Somasundram FUldi (3) followed. 
MidliJcarjuna Saatri v. Narasimha Itao (4j and Salem AH Khundlcar V. 

Abdtd Q-kifftir Khan (5) dissented from.
I n thh case the rerpoadetit obtained a decree under section 88 

of the Transfer of Property Act against the appellants directing 
them to pay a sum of money, and in default ordering that the 
property mortgaged to the respondent should be sold. The 
respondent applied for an order absolute under section 89 of the 
Act, The judgment-debtors pleaded that they had paid a 
certain sum to the decree-holder out of Court. This was denied 
by the decree-holder. The Court of firsc instance (Munsif of 
Farrukhabad) found the payment proved and made an order
absolute for sale to recover the balance due after deduction of
the amount paid out of the Court. The decree-holder appealed. 
He pleaded that no payment had been made to him out of Court 
and further that it was not open to the Court, having regard to 
the provisions of section 258 of the Code of Civil Procedure, to 
recognise the payment out of Court. Without going into the first 
plea, the learned District Judge sustained the second plea, The 
judgment-debtor appealed to the High Court.

Munshi Gulzari Lai, for the appellant.
Mr. M. L. Agarwala and Babu Damodar Das, for the res

pondent.

Second Appe;il No. 637 of 1907, from a decree of Muhammad Ishaq Khan, 
District Judge of Farrukhabud, dated the 12th of March, 1907, reversing'a 
decree of Shekhar Nath Banerji, Munsif of Farrvikhnbad, dated the 17th of 
Notomber, 1906.

(1) (1890) I. L. R„ 13 AIL. 278. (3) (1905J I. L. R . 28 M^d., 473.
(2) '(1903) I L. 35 M id, 244. (4) (1901) I. L, U,, 24 Mad., 413,

(0) (1803) 8 CJ. W. , X03,
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Aikman and K aramat H useIN, JJ.— The respondent oLtain- 1308 
ed a docree under gecfcion SS of the Transfer of Pi'operty Act hIkim™
against the appellants directing them to pay a sum o£ mooey, and S i n g u

in default ordering that the property mortgaged to the respondent bam Singh. 
should be sold. The respondent applied for an order absolute 
under sectioD 89 of the Act. The jiidgment-debtors pleaded that 
they had paid a certain sum to the decree-holder out of Court.
This was denied'by the decree-holder. The Court of first ins
tance found the payment proved and made an order absolute for 
sale to recover the balance due after deduction of the amount 
paid out of the Court. The deeree-holder appealed. He pleaded 
that no payment had been mad 0 to him out of Court and further 
that it was not open to the Conrtj having regard to the provisions 
oi section#258 of the Code of Civil Procedure to recognise the pay- 
ment out of Court. Without going into the first plea the learned 
District Judge sustained the second plea. The judgment-debtors 
come here in second appeal. For the appellants it is argued that 
the provisioDS of section 268 lave no application to the ease,
Eeliance is placed upon a decision of the Madras High Court, vis., 
MalUlmrjiina Bo-stri Namslmha Eao (1) and on a decision 
of the Calcutta High Court in Hatem Ali KJmndkar v. Ahdul 
Ghafur Ehcm (2). The former of these deci-ions has been over
ruled by a full Bench of the Madras High Court in Vaidhina^ 
dasamy Ayyar v. Somasimdram Pillai (3). The latter case 
iindoubtedJy supports the appellantŝ  but̂  with all deference to the 
learned Judges who decided it̂  we are unable to agree with them.
The Full Bench case of the Madras High Court is in point, and 
is against tlie appellants. We agree with the view taken in that 
case. We hold that the money alleged by the jndgment-debtors 
to have been paid out of Court was “ money payable under 
a decree” within the meaning of section 258 of the Code of 
Civil Pi'ocedure. If it was paid out of Court and the decree- 
holdbt did not certify the payment, tie judgment-debtor ought 
to have taken prompt steps within the time allowed by the 
Limitation Act to have the payment recorded as certified but 
they failed to do so. It has been, held by this Oourt in

(1) (1901) I. L. It., 24 Mad.. 412, (2) (1903) 8 C. W. N„ 10 .̂
(3) (1905)
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Oudh Behari Lai v. Nagesliayf Lai (1) and aleo by the Madras 
High Court in Maliharjunadu SeUi v. Linganvurti Pantidu (2) 
that applications for an order absolute are applications for tlieexeca- 
tion of the decree under section 88. We are ol opinion that the 
learned Judge was riglit in holding that the Court ŷas precluded 
by the last paragraph of section 258 of the Code of Civil Proce
dure from recognisiDg the alleged payment out of Court. If the 
\’iew taken by the Calcutta High Court were adopted, it seems to 
as that the execution of a decree might by delayed by repeated 
pleas of payment out of Court, and that the Goui’t might have to 
try what would really be o series of different suits ariting out of 
the orginal decree. We dismiss the appeal with costs.

A<ppeal dismissed.
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Before Ifr. Jnsiico Aihnan.
MOHIB-ULLAH (O b jE C Io r )  v . ABDUL KtlALIK AOT oxHEaa 

( D e c e e e - e o ld u e s ) .*
Muhammadan h m -^G ift—Eilia h i  mwshaa— Possession.

M M  iliab wliafc is Icnown to Muliammadun law as a hiha hil musJiaa, 
or gift of an \mdivided joint propciiy, ia a valid gift if tbo donee obtains 
possession. Muhammad Mimtaz Almad v. Zubaida Jan (8) referred to,

Ih this case the holders of a decree againsb one Wali Muham
mad attached in execution thereof a certain house as belonging 
to their judgment-debtor. This house had belonged to Ghazi 
the father of ’W all Muhammad. By a deed of gift executed on 
the 6th of April, 1906, Ghazi gayo the hou«e to Mb daughters- 
in-law Musammafc Haliman and Miiijammat Ayeeha in equal 
shares. Ayesta died, and her interest in the house devolved, upon 
her son Mohib-ullah. Haliman and Mohib-ullah oljjected to the 
attachment of the house by the decree-holders. The Court of 
first instance (Mun&if of Allahabad) dlpallowed Haliman ‘̂3 
objeetion, but sustained that of Mohib-ullah upon the ground 
that Ayesha had taken possession of her share of the house. 
The decree-holders appealed, and the lower appellate Court:

* SecoBcl Appĉ iil Ko. 982 of 1P07, fi’oin a decreo of Udit N’arain S«ugli, 
Officiating Subordiiiat!-' Judge of Allalmbad, dated the 9fch of July 3907, vevors- 
ing a decree ofMolian Lai, Muusif of Allahabad, dated the 21st of November 
1SC6.,

(1) (ISSO) I. L. R., 13 All, 278. ’■ (3 j (1P02) I. L. B„ aO Mad,, 2U,
(3) (1889) L  L . Il„ 11 A ll , 460.


