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Before Mr, Jtisfice Aihman and Mr. Justice Karamat Snsein,
EMPEEOR «. SERE 

Criminal Frooedure Code, sections 195, 439— Sanction to p'oseov.ie-^ 
Hevision-^Fowers o f  Sigh Ootirt,

Aq application under section 195 of tlic Code of Criminal Procedure for 
sanction to prosecute wag made to and granted by a Magistrate of the 
first class. A furfcker application under section 195 of tlie Code to rerolce 
the sanction was made to the Sessions Judge  ̂ bat was rejected. JTdd that tlie 
High Court had power to send for the record of the case under section 435 
and to interfere, if necessary, under section 439 of tto Code oi! Criminal 
Procedure with these orders. Kusal v. Badri Prasad (1) overruled. Muihu' 
swami Mudali v. Veeiii Chetti (2) referred to.

I n this case a 'Magistrate of the first class in the Banda 
dif-trict̂  on the applicatioa of one Bhairon Prasad, granted sanc
tion for the prosecution of the applicant Sorh Mai for an offence 
puaishable under section 211 of the Indian Penal Code. Serh 
Mai applied to the Sessions Judge of Banda to revoke this sanc
tion. The Session? Judge declined to ioterfere. Serh Mai then 
applied to the High Court in revision, and the record was 
sent for under the provi-̂ ions of section 435 of the Code of 
Criminal Procedure.

A preliminary objection was taken on the strength of the 
ruling in Kusal v. Badri Prasad (1) that the I|igh Court had 
under the c'rcumstancea of the ca=e no jurisdiction to interfere 
with the orders of Ihe Courts helow, even under section 439 of 
the Code of Criminal Procedure.

Mr. G. 0. Dillon and̂ B̂abu Satya (Jkanclra Mulc&rji, for the 
applicant.

Babu Durga Gharan Banarjl, far the opposite party.
Aikman and Kabamat Htissm, JJ.—A Magistrate of the 

first class in the Banda district on the application of one Bhairon 
Prasad granted sanction for the prosecution of the. applicant 
Serh Mai for an offence punishable under section 211 of the 
Indian Penal Code. Serh Mai applied to the learned Sessions

® Criminal-Eevision No, 71 of 1908, from an order of J, L. Johnston,
SeBsiona Judge of Banda, dated, the 9th of Pecember 1907, confirming an 
order of Qada Husain, first class Magistrate of Karwi, dated the 2nd ot 
September 1907*

(1) Weekly Hotes, 1907, p. 283, (2) (1907) I. U  K., SO Macl, S8S,
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1908 Judge to revoke this sanction. The learned Judge declined to
'  Empbsô  interfere. Serb Mai then applied to this Court in revision, and 

V. the record was sent for under the provij-ioos of section 435 of the 
Sbeh Mai-. Criminal Procedure.

The first question we have to eonsider is whether this Court 
can interfere in revision. We have been referred to a decision 
of a learned Judge of this Court in Kusal v. Badri Prasad (1). 
With the opening part of that judgment we are in full agree
ment If section 196 stood alone in the Coclê  we are of opinion 
that this Court would have no right to interfere in the case. IVith 
all deference to the learned Judges who decided the ca.se Mutlms- 
wami Mudali \\ Veeivi Chetti (2), we are unable to hold that 
when a Sessions Judge refuses to interfere with a sanction granted 
by a Magistrate under section 105 of the Code of Criminal Pro
cedure this refusal to interfere is equivalent to the giving of a 
sanction for the purposes of the eection. We agree with what 
was said by Wallis, J., in the referring order in that case 
But in the ca?e of Kusal v. jBudri P'rasad  ̂ the learned Judge 
went on to hold that in a case like the pieisent this Court has no 
power of interference even under section 439 of the Code. With 
the otmoit respect for tie learned Judge this is a view which we 
are not prepared to adopt. It is a view, which, so far as we 
know, has n o t 'been taken either by this Court or by any other 
Court. We have been referred to an unreported case, Criminal 
Revision No. 612 of 1907, which is similar to the present case. 
In that case the application for revision was admitted by the 
same learned Judge who decided the case oiKusul v. Badri Prasad 
and was ultimately granted by another learned Judge of this 
Court. There can be no doubt that section 435 gives this Courb 
power to call for and examine the record of a proceeding such 
as in this'Case was before the Courts below, and that power ia 
given in order that this Court may satisfy itself of the correct
ness, legality or propriety of any order passed in the case, Ŵe 
•do not think it could have been the intention of the Legislature 
that ,when a High Court under the powers oonferred on. it by 
section 435 calls for the record of a proceeding, it oan only 
express an academic opinion as to the legality or propriety of the 

(1) Weekly Notes* 1907, p. 283, (2) (1907) 1.1». B., 30 Mad,, 882j
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order and cannot give effect to its opinion. Section 439, sub- jqoq

section (1), provides that when the High Courfc has called up a em?hbob
case like the present, ifc may in its discretion exercise any of the %
powers conferred on a Coiirb of appeal by section 195 of the 
Code. AVe are of opinion that this Court is thereby vested with 
the power to deal with the order of the Magistrate in the same 
way as the Sessions Judge might Lave dealt} with it under 
section 195, clause (6). We hold therefore that there is no bar 
to our dealing with the case in revision.

Coming to the merits of the case we are of opioion that the 
order sanctioniog the prosecution of the applicant ,for an olfeDce 
under section 211 of the Indian Penal Code cannot be ma’n- 
tained. The order itself is defective inasmuch as it does cot 
specify the Court or other place in which, and the occa-iion on 
which, the offence was committed. We should not have been 
inclined to interfere solely on the ground of this omission, but 
the learned advocate for the opposite party iff-tinable to refer us 
to anything upon the record which in the slightest way supports 
the idea that Serh Mai committed an offence under section 211 of 
the Indian Penal Code. The learned advocate for the opposite 
party asks us to treat the case as if it were a sanction given for 
the prosecution of the applicant for the abetment of an offence 
under section 211. This we decline to do. But iji order to save 
the applicant from further proceedings we feel bound to state- 
that we are unable to discover on the record any materials suffi
cient to justify the prosecution of the applicant for the offence of 
abetment. We allow the application and revoke the sanction 
given by the Magistrate on the 2nd of September 1907 for the 
prosecution of Serh Mai for an offence under section 311 of the 
Indian Penal Code,
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