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that in meither of these the facts are exactly the same as
the facts in the present case, but the principle that section
50 of the Indisn Registration Act will not avail to the
holder of a subsequently registered deed over an earlier deed
not ecmypulsorily registrable, if the holder of the registered deed
at the time of the registration bad notice of the earlier unregis-
tered deed, is one, as I have already said, which can eacily be
extended to and covers the position of the parties in the case
before me. At the time when I3hoja was informed by letter of
the plaintifi’s mortgage be kad ample time {o reconsider his posi-
tien and to refuse to register the deed. He had notice of the
previous transaction sufficient to put him on enquiry, aud could
have ascertained whether in taking the sale-deed he was or was
not taking it subject to the incumbrance of 1895, The plea
taken in appeal prevails. The appeal is deereed, the decrees
of the Courts lelow are set aside, and as this decision is
upon a preliminary point, upon which the Courts below have
erred, the case will be returned to-the Cowt below under
section 562 of the Code of Civil Procedure with directions
to re-admit it on its file of pending cases and dispose of it accord-
ing tolaw. Costs liere and hitherto will abide the event. *
Appeal decreed and cause remanded,

" Before Mr. Justice Bichards.
EHAIRATI (DrrsxpAwr) o, BANNI BEGAM (PrAINTIF?).f
Aet No, IV of 1882 (Transfor of Property Act), section BE—Morigagem
Suit for sale on a mortgagesw Parties,

Whether or not section 85 of the Transfer of Properly Aet, 1892, rofers
solely to persons interested in the equity of redemption, it isnot essential to
join asa party defendant in a suit for sale ona wmortgagea person whose
interest in the mortgaged property, if it exists, would be antagonistie to the
cloims of both morvtgagor and mortgagee. Juggeswar Daté v. Bbuban Mokan
Mitra (1) referred to.

THE facts of this case are as follows 1~
The defendant in the suiti out of which this appeal arose—

ope Khairati—held a mortgage, dated the 10th of December,

* [Cf, also Tejpal v, Girdhari Lal, supra p, 130—Ed,]

¥ Becond Appenl No. 23 of 1907, from = decree of D. R. Lyle, District
Judge of Moradubad, duted the 3rd of Deecewber 1906, confirming a decree of
Deoki Nandan Sahi, Munsif of Moradabad, dated the 76k of Angust 1905,

(1) (1906) I, L. R. 83 Calc,, 426.
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1895, from one Intizam Begam. On the 29th of August 1904,
Khairati brought a suit for sale upon this mortgage and obtained
a decree. When, however, he applied for execution of this
decree, he was resisted by Musammat Banoi Begam, the mother-
in-law of Intizam Begam, who claimed the property mortgaged as
her own, Banni Begam’s objections having been disallowed,
she brought the present suit under section 283 of the Code of
Civil Procelure! The Court of first instance (Munsif of Morad-
abad) decreed the plaintiff’s claim upon the grounl that
Khairati koew that Banni Begam claimed that Intizam Begam
was a benamidar on her behalf, and that he was therefore bound
to make her a pariy to the suit on his mortgage. In appeal this
decision was upheld by the District Judge. Khairati thereupon
appealed to the High Court.

Munshi Gokul Prasad (for whom Lala Jang Bahaclw Lal),
for the appellant.

The respondent was not represented.

Rrcoarps, J.—Khairati, defendant in the present suis,
brought a suit on the 29th August 1904 upon foot of & mortgage,
dated the 10th December 1895, whereby Intizam Begam mort-
gaged the property, the subject matter of the present suit, to him,
He only made his mortgagor Intizam Begam, a defendant to the
suit. A decree was obtained, but when Khairgti applied for
execution the property was elaimed by Banni Begam, the mother-
in-law of Intizam Begam. The present suit was then instituted
by Banni Begam under the provisions of section 283 of the Code
of Civil Procedure, The Courts below have decided the suit in
favour of Banni Begam on the simple ground that Khairati knew
that Banni Begam claiwed that Intizam Begam was benamidar
for her, and that he was bound to make ber a party to the suit he
brought on foot of his mortgage. I Lave only toconsider whether
the lower Courts were justified in decreeing Banni Begam's suit
without coming to any finding whether or not the property was
really the property of the plaintiff, or on any other issue arising
in the case. Section 85 of the Transfer of Property Act provides
that in a mortgage snit, all persons baving an interest in the
property comprised in the mortgage must be made parties. In
the present suit, no doubt, Khairati knew that Banni Begam
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claimed the property. Her claim, however, was adverse to both.
mortgagor and mortgagee. Khairati could not admib her claim.
To do so wonld be fatal to his mortigage and the suit on foot
thereof. ‘

In the case of Jaggeswar Dutt v. Bhuban Mohan Mibra (1)
it was held that adver:e claimants ought not to be made parties to
a mortgage suit for the purpose of litigating their titles, and that
the only proper pariies to such a suit are persons futerested in the
equity of redemption. In a carefully considered judgment,
Mookerjes, J., gives many cogent veasons for such a proposition.
In the present appeal it i3 unnecessary for me to decide that
Khairati’s suit would have been bad had he joined Banni Begam
a3 a party, but the Courts below have held that his suit was bad
becanse he did not join her as a defendant,

" T cerfainly agree with the learned Judges who decided the case
T have cited that as a general rule it would bs highly inconveni-
enti to allow adverse titles parsmount to that of the mortgagor
and mortgagee to be litigated in a mortgage snit.  Todo sowould
cause the greabest confusion. Section 45 of the Code of Civil
Procedure provides that when causes of action are joined which
the Court considers cannot be conveniently tried or disposed of
together it may order separate frials or any other order that may
be neceswary qv expedient. Possibly this enactment is sufficient
and a suit is not actually bad because an adverse claimant is made

. a party. I am, however, clearly of opinion that the suit of

Khairati on his mortgage was not bad because he did not make
Banni Begam a defendant, and this is the only matter necessary
for decision in the present appeal. "No oue appears on behalf
of the respondent.

I allow the appeal, set aside the decrees of both the Courts
below and remand the case un:ler seetion 562 of the Code of Civil
Procedure to the Court of first instance throngh the lower appel-
Jate Court with directions to readmiv the suit under its original
number in the register and dispose of it accrrding to law. The
costs will be dealt with by the Court finally disposing of the cace,

Appeal decreed.
(1) (1908) I, L. R, 33 Culc, 425



