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7S'ar!!^^13 KHIALI lUM (P ia ik tiit)  v . HIMMATA and oxeees (Defekdants).®

------------------- A ct No. I l l  o f  {Indian Registration Act), asetion hO’-^M ortgage—Sale
o f  properly comprised- in an unregisiered mortgage—Liability of ̂ uroliaser 
'—Notice,
Property was purcliasefl wliich was the subj ect of an -nnregisfceredmortgage, 

the registrition of which was not compulsory. The purchaser had no notice 
of the mortgage at tlio time oi: execution of the Bale-deed in liis favour, but 
received notice before the salo-deod was registered. Sold  .that the mortgage 
was binding on the purchaser. The principle of Dman Singh v. Jadho Singh
(1) find BMIcJii Eai y. Udit Narain Siagh (2) applied.

T h e  facts of this case are as follows:—

One Khiali Earn was tlie holder of an unregistered mortgage- 
deed, dated the 27tbi of <Tainiary 1895. The deed was one the 
regiEstration. of which was not compulsory under the Indian Regis­
tration Act, He sued the obligors of the deed to recover the 
money due under his deed and in default to bring to sale the 
property hypothecated in the deed. He also added to the suit 
as a party one Biioja, who had purchased the same property 
under a sale-deed, dated the 8th of February 1905, but not regis­
tered until the 7th of April 1905. The Court of first instant-e 
(first Additional Mtinsif of Meerut) dismissed the claim, and the 
lower appellate Court (Additional Disfcriet Judge) on appeal 
arrived at the same finding. It held that there was no evidence 
to show that tĥ  respondent, Bhoja, had any knowledge of the 
plaintiff’s mortgage on the date of the sale ; hut it further found 
that a notice 'was served on Bhoja after the execution of the sale- 
deed, hut before its registration. The lower appellate Court held 
that as there was no evidence to show that,the respondent, Bhojaj 
had notice on the date he got the sale-deed executed, he was not 
bound to pay the amoimt of the mortgage. The plaintiff 
appealed to the High Court,

Muoshi Gulzari Lal̂  for the appellant.
Bahu Surendra Nath Sen, for the respondents.
KfoX, J.-—This second appeal arises out of a suit brought by 

Ebiali Earn. Khiali Bam is a holder of an unregistered
* Second Appeal No. 3 of 1907, from a decree of Muhammad Ahmad Ali 

Khan, AdditiOBal Judge of Meerut, dated the 20th of Septoiubor, 1906, conftrm- 
ing H decree o£ Kam Chandra Chaudhri, Additional Munsif of Meerut, dated 
the 6th of January, I'JQS.

(1) (1896) I. L, E,, 19 All., 145. (2) (1903) I. h. E., 85 All.* 886.
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mortgage-dead, dated the 27th of January 1895. The deed was one 
the registration of wMcli was not compulsory under the India a 
Registration Acb. He sued the obligors of the deed to recover 
the money due under his deed and in. default to bring to ealethe 
property hypothecated in the deed. He also added to the suit as 
a party one Bhoja, who had purchased the saroe property under 
a sale-deed, dated the 8th of JPebrnary 1905, but not registered 
until the 7th of*April 1905. The Court of first instance dismis­
sed the claim and the lower appellate Court on appeal arrived 
at the same finding. It held that there was no evidence to show 
that the respondent Bhoja had any knowledge of the plaintiff’s 
mortgage on the date of the salê  but it fui'ther found that 
a notice was served on Bhoja after the execution of the sale-deed̂  
but before its registration® The lower appellate Court observed 
further that as there was no evidence to show that the respondent 
Bhoja had notice on the date he got the sale-deed eseented, he 
was not bound to pay the amount of the mortgage. In appeal 
it is contended before me that the respondent Bhoja having 
received notice of the plaintiff's mortgage before the registration 
of the sale-deed in hia favour the said respondent is bound by 
the same.

The learned vakil for the respondents takes his stand upon 
the provisions contained in sections 47 and 50^of the Indian 
Registration Aot, and he cites in support of his position the 
principle laid down in Hasha v. Ragho Amho Gondhali (1). 
He further drew attention to the case of Santaya Mcingarsaija 
V . Narayan (2), likewise to tfce ease of Ahdul Majid v. Muham-  ̂
mad Faiz-uUah (3) and Baldeo Frasad v. Baldeo (4). None 
of these cases cited are esactly in point or on all foiu’s with the 
present case.

On the other hand the principle laid down by my brrtlier 
Aikman in Diwan Si'î gh v. Jadko Singh (5), which w’as 
afterwards restated and affirmed in BhiJcM Rai v. Udit Namin 
Singh (6) is a principle which can without difficulty be 
extended to the circumstances of the present case. It is true

(1) (1881) I. L . R., 6 Bom., 165.
(2) (I883\ r, L. R ,  8 Bom., m
(3) (1890) I. L . E ., 13 All,, 89.

(4) Weekly Notes,, 1901, p. 113, 
(.5) (LS96) I. L. R., 19 AH., 145.
(6) (1903)_1.L, B,,25 A ll,S65.
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tliat in neither of these the facts are exactly the Bame as 
tbs facts in the present case, but the prinoiplG that section 
50 of the Indian Kegistration Act 'will not avail to the 
bolder of a subsequently registered deed over an earlier deed 
not compulsorily registrablej if the holder of the registered deed 
at the time o£ the regietration had notice of the earlier unregis- 
tered deed, is one, as I have already said, which can easily be 
extended to and covers the position of the parties in the case 
before me. At the time when Bhoja was informed by letter of 
the plaintiff̂ s mortgage he Iiad ample time to reconsider his posi­
tion and to refuse to register the deed. He had notice of the 
previous transaction sufficient to put him on enquiry, and could 
have ascerfcained whether in taking the sale-deed he was or was 
not t a k iD g  it) subject to the incumbrance of 1895, The plea 
taken in appeal prevails. The appeal is decreed̂  the decrees 
of the Courts below are get aside, aud as this decision is 
upon a preliminary pointj upon which the Courts below have 
erred, the case will be resumed to • the Court below under 
section 562 of the Code of Civil Procedure with directions 
to re-admit it on its file of pec ding cases and dispose of it accord­
ing to law. Costs here and hitherto will abide the event. *

Appeal decreed and cause remanded.

Before Wi\ Justice Uiohar3s.
KHAIBATI (Dei'SNDIWt) v, BANWI BEGAM (PijAiOTiP3?).f 

A d  27o, I F  0/1882 {Transfer o f  Iroperhj Aci), secdion Bti~Morigage-~* 
Suit for  sale on a mortgage'^ Parties.

Whether or not section 85 of the Transfer of Property Act, 1BS2, refers 
solely to persons interested in the equity o£ redemption, it is not essential to 
join as a party defendant in a suit for sale on a mortgage a pei'ison whose 
interest in the mortgaged property, if it cyists, would bo antagonistic to the 
claims o£ both mortgag-or and mortgagee. Jugges^oar Dati v. Shnlm  Mohan 
Mitm  (t) referred to.

The facta of this case are as follows - 
The defendant in the suit out of which this appeal arose— 

one Khairati—held a mortgage, dated the 10th of December,
* [Cf. algo Tejful v, (S-irdliari Lai, supra p, 130—Ed.]

t  Second Appetil No. 23 of 1907, from a decree of D. R, Lyle, Distyict 
Jvidfye of Moradahad, dated the 3rd of Deeevuber 1906, confirming a decree of 
J)eoki Kandaa Stihi, Munaif 0f  Moradabad, dated the 7bh of August 1905.

(1) (1906) L L- R. 33 Cale., 425.


