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JIUHA.MMAD YUSUF KHAN (Dbmndant) v. ABDUL RAHMAN K H A N  P. a.*
( P l a i n t i f f ) ,  „  1889

I'ebruary  20.
[On appeal from the Court of the Judicial Oommissioner of ■

Oudh.]
Supenntendence qf EigA Court—Code of Civil Procedure (Act Z 1 7  of 1882),

s. 622.
A deoision liy  the judgment of a competent Court, whether right or wrong, 

which by Inw is final and without appeal, where the Court has not acted in 
the exercise of its juriadiotion illegally, or with material irregularity, cannot 
be'bet {(side under s. 622 of the Civil Procedure Code.

Appeal by special leave (3lst December 1886) from an order 
(June 22iid, 1886), of the Judicial Commissioner of Oudh.

The suit out of which this appeal arose was brought on the 
2nd April 1883, by the present respondent, in the Court of the 
Subordinate Judge of the Lucknow District, against the appel­
lant, for a declaration that a document purporting to have been 
signed by the plaintiff on the 1st June 1882, and undertaking 
that he should pay Es. 30 a month to the defendant, was a 
forgery. The defence was that the document was genuine, and 
to this was added that it had been decided, in a previous suit,
80 to be.

The Subordinate Judge, on 17th .December 1883, found the 
document genuine, and dismissed the suit. This decree -was 
upheld by the District Judge of Lucknow on the 11th June 
1884. According to his judgment, two words, not however 
material to  the effect of the writing, had been added. No 

, appeal (ss. 684 and 585 of Act XIV  of 1882) lay to any 
Appellate Court against these concurrent judgments, but the 
Judicial Commissioner, on application by the plaintiff, consented, 
as he conceived himself to be empowered by s. 622 of the 
Code of Civil Procedure to do, to revise the proceedings of the 
District Judge. He did so, reversing the decree which had been 

, made in the defendant’s favour, and granting to the plaintiff the 
relief which he sought, on 10th November 1884. His ground 
for doing go was that, as the District Judge had found that two
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1889 words had been added to the disputed document, this threw upon 
MtfHAMMAD the defendant the burthen of showing when they had been 

added, and as he had offered no evidence upon the point, it was 
bI ĥ an District Judge to assume that they had been

K h a n .  added after execution, and therefore that he should have cancel­
led the document. This Judicial Commissioner, Mr. Young, left 
the Court shortly after this decision, and his successo?, Mr. Tracy, 
on 23rd February 1885, reversed the decision of his predecessor, 
being of opinion that,.even if  the District Judge had been wrong, 
his error was not one that could be set right under s. 622. 
The Courts had found that the document which the plaintiff had 
sought to cancel was genuine., He quoted the judgment in 
A m ir  H assan K han  v. Sheo Baksh Singh  (1) as follows; 
“ It appears that they had perfect jurisdiction to decide the case, 
and even if they decided wrongly, they did not exercise their 
jurisdiction illegally or with material irregularity.” This gave 
to him, as he considered, no alternative but to find that the order 
of 10th November 1884) was passed without jurisdiction, and 
obliged him to set aside this order, which seemed to have followed 
an erroneous ruling of a Full Bench of the Allahabad High 
Court, viz., M oulavi Muhammad, v. Syed Hussan  (2). The 
result was to restore the decision of the District Judge dismissing 
the suit.

In 1886, Mr. Young resttmed charge of the office of Judicial 
Commissioner, and to him the plaintiff applied to set aside the 
last order, viz., that of 23rd February 1885. This application 
was granted on 22nd June 1886, by the order now under appeal. 
The Judicial Commissioner pointed out that the application was 
for the review of an order made in review, prohibited by s. 629 ; 
he also considered s. 622 to be inapplicable. But he referred to 
two cases in which orders made were revised, viz., Tafazzal 
H  ossein K han  v. Raghonath Per shad (3) and Rajender N ara in  
Rae v. Bejai Govind Singh  (4); and, on the supposed ground 
that the order of 23rd February 1885 was one which the Court

(1) I. L. R., 11 Calc,, 6 ; L. R„ 11 I. A., 237.
(2) I, L. R., 3 All., 203.
(3) 7 a  L. R., 186.
(4) 2 Moore’s L A., 209, 252.
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would not have made, if  ifc had been duly informed, iwersed it, jgsg
and restored the order of 10th November ISSi. mdkammad

Special leave to appeal was granted, ia regard to the YuaapKHAN 
law, hy order dated 31st December 1886. Abbcl

Mr. J . D. M ayne for the appellant, submitted that, even if the
decision of the District Judge of 11th June 1884 was wrong (which 
it was not), still hia error could not be taken to be within the 
meaning of s. 622. The order of 23rd February 1883 was accord­
ingly right. The final decision of the Judicial Commissioner of 
gt9.tif] June 1886 was wholly without jurisdiction,
^After his statement of the case, their Lordships called on Mr.

C, W. Aratlioon, for the respondent, who argued that Mr. Young’s 
first o r d e r ,  that of 10th November 1884, was right. The 
question of the materiality of an addition to a document was a 
question of law,— Tavie v. Zother (1); aad the point that the Dis­
trict Judge had omitted to consider afibrded ground for revision.
He referred to A m r it  L a lv .M a d h o  Das J2)j A m ir  S u ssa n  
K lidnv, Skeo Bahsli Singh  (3);

No reply was called for.
The judgment of their Lprd8hip$ was delivered by
L okd MAONAjGiHTEN. '̂In this oaso, on th,e 10th of November 

1884, Mr. Young, the Jadioial'Commissioner of Oudh, set aside 
the judgment of a competent Court, which by law was final, and 
■without appeal. In so doing, he proceeded on an erroneous inter­
pretation, -which had been placed on s. 622 of the Civil Procedure 
.Code by the Oovtrt of Allahabad, and in ignorance of the &ct that 
the error had been corrected by a judgment of this Board in the 
fmei Qi Amir. Hassan K han  V. Sheo Balish Singh (B), to which 
Her Majesty gave effect by Her order of the 26th of June 1884.
The order of Mr. Young was brought before. Mr. Tracy, who 
happened at the time to be of&oipiting as Judicial Commissioner 
in hig place. On the 23rd of February 1885, Mr. Tracy, having 
regard to the decision of the Privy Council, discharged the order 
of Mr. Young. Fifteen months afterwards the matter was again 
brouglit before Mn-Young on an application purporting to be

(1 ) . L . tl., 1 Ex. D., 176, <2) I. L„ B., 6 All., 292,
(3 ) L L . B.i 11 Dale., 6 ; L. R., H  I. A., 337.



1889 made under s. 622. That application was incompetent as being 
M 0H A M M A D  a  second application for review, and ij; would have been out of 
YuBCi' Khan fjme if it bad been regular in other respects.

AEDtiii On the 22nd of June 1886, Mr. Young discharged the order
K̂has.*̂  of Mr. Tracy on the singular ground that it was made per incur 

n a m ,  and that it was an order which the Court would not hav6 
■made if  it  had been duly informed. From that order of Mr. 
Young, special leave to appeal to Her Majesty has been granted,

Mr. Am thoon, -vih.o appeared for the respondent, admitted that 
he could not contend that Mr. Young had any jurisdiction to 
pronounce the order of the 22ud June 1886; but he argu^ that 
■Mr. Tracy’s order was wrong, and that Mr. Young’s fiiat orfe  
was right.

Their Lordships, however, are, of opinion that. Mr. piracy wa? 
perfectly right in discharging the first order of Mr. Young; and 
that ndther of Mr. Young’s orders can be supported upon lany 
■ground whatever.

Their Lordships therefore are of ojjinibn; that the order'of the 
82nd of Jun^ 1886 ought to be reversed, and the oifder of'tlfe 
23rd of i'ebruary 1885 affirmed, and th^t the respondent should 
pay the,isoa^ of thei proceedings ,l>efore Mr. Toupg, in ^hichthe 
brderof'the'22nd Jude 1886 was made. They will therelwre 
humbly ad̂ irî e’Her Majesty accordingly; and the responde»t 
must ̂ ay the costs of this appeal.

Appeal cdloived.
Solidtorsr for the appellantM essrs, Toung, Jaolfaon,, Ss Bearsk

Solicitors for the respondent: Messrs. T. L, PRison Hk 'Oi 
C.B,
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