
religious basis; also in view of tbe fact, which ia fulmifcted, that
the practice of adoption amongst the Jaias is necessarily unlike ----------
that observed amocgst the Brahmans and Vaishiyaŝ  as we Kuwab

have already pointed oiitj it might be thought that the onus of chasu 
proving the existence of a restriction iipon adoption in the case of 
the Jains snch as prevails amongst Hindus proper lay npon the 
party making this assertioo. In view, however, of the ruliog of 
their Lordships "of the Privy Council that in Jain cases it rests 
on the party alleging a custom or practice at variance with that 
of orthodox Hindus to prove his allegation̂  ŵe have treated this 
burden as one which lay upon the defendant appellant. This 
onus he has, iu our judgment, satisfied, and we remain of the 
opinion which we expressed in Manohar Lai v. Bamcirsi Das 
that the marriage of a Jain is no bar to his adoption.

We therefore allow the appeal. We set aside the decree 
of the Court below and give a declaration that Jambu Prasad 
was adopted by Musammafc Asharfi Kunwar and that his 
adoption is valid, and we dismiss the plaintiff’s suit with costs 
in both Courts.

Appeal decreed.

1̂K)8Before Mr. Justice Aihmii and Mr, Justice Karamiit Ensein, Murĉ b 11
RAM BIN (Dotekdast) BHUP SINGH Airu others (Pi,a,ikeii?i?s).* --------------- -

Ciml Procedure Qode, sodion‘̂ '&—Usufructuary mortgage-—Suit fo r  redemp- 
iioii—Suhsequent suit to recover surjpl]ts praJltS'~~Act No, X V  o f  1877 
{Indim LimitaUon Act), Schedtile II, Artiolo lOS-^^Act No, I F  o f  1882 
{Transfer o f  Froferty Act), saolion 92.
Iu a suit for redemption of a usufructuary moi’tgago the mortgagor is 

bound to claim for surplus profits, if any, payable by fcba mortgagee. Section 
43 of tlie Code of Civil Procedure is a bar to the recovery of sucli proflta by 
means of a aepirace suit.

Article 105 of tbe second scliedule to tbo ladiau Limitation Act, 1877, 
applies to a case wboro the mortgigor guts possession otherwise tliaa by means 
of a suit for redemption.

Vinayak SMvrao Diglhe I}atttdrai/>.i Gopal (1), BtiMminiim T. Vgnha  ̂
tesTh (2)i SatyaldAi £ehara v. MarahuH (3), KasM v. Bajrang Irasad (4) and 
Baloji Taimji Pothar v. Tmmngouda (S) referred to,

* Fii’st Appeal No. 30 of 1907, froman order of C. D. Steel, District Judge 
of Shahjahanpur, dated the 5 tbof Jauanvy 1907.

(1) (1902) I. L. R., 3(3 Bom., 661, (3) (1J07) I. L. E.. 34 Calc., 2230
(2) (1907) i. L. E., 31 Bom., 527. (4) (1907) I. L. E., 80 AH, 36.

(5) (1869) 6 Bom., H. 0. Rep.. A. 0, 97.
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1908 The facts o! this case a.-e as follows;—
Bam  Din" The plaintiffs were usafructiuvy mortgagors. Tliey brought

a suit for redemption on the ground that the mortgage debt had 
SiKGH. been satisfied from the profits of the property niorigaged, but in 

that suit they did not claim any surplus profits. They obtained 
a decree for redemption on the 13th of May 1906, witliout 
payment, on the finding that the mortĵ age had been satisfied as 
alleged in 1280 Faslî  aud in execution of that 'decree they got 
possession of the mortgaged property.

Thereafter the suit out of which this appeal arose was brought
by the plaintiffs mortgagors to recover excess profits realized by 
the defendant after the satisfaction of the mortgage d.ebt and 
before redemption. The Court of first instance (Subordinate 
Judge of Shah jab anpur) dismissed the suit, holding that it was 
barred by the pi'ovisions of section 43 of the Code of Civil Pro
cedure. On appeal by the plaintiffs the District Judge held that 
section 43 was no bar to the ssuit, and remanded the case under 
section 562 for trial on the merits. From this order the d.efend- 
ant appealed to the High Court.

Babu Jogindro Nath Ghaudhri, for the appellant,
The Hon̂ ble Pandit Madan Mohan Malaviya, for the res- 

poudeutB.
AikmaNj J.—This is an appeal from an order of the learned 

District Judge of Shahjahaupiir remanding a ca?e imder the pro
visions of section 562 of the Code of Civil Procedure.

The plaintiffs, who are respondents here, brought a suit against 
the appellant in a Munsif's Court for redemption of a usufructu
ary mortgage. They obtained a decree and were put in posses
sion of the mortgaged property on the ISth of March 1906. They 
subseqaently brought the suit ont of which this appeal arises to 
recover from the appellant Rs. 5,000 on account of surplus collec- 
tioQB alleged to have been received since 1874, when the mort
gage debt was discharged by the nsnfruct of the property. The 
suit was filed in the Court of the Subordinate Judge. It was dis
missed by him on the ground that it was barred by the proyisions 
of section 43 of the Code of Civil Procedure. On appeal by the 
plaintifis the learned District Judge held that the suit was not 
barred and remanded it for deoision on the merits, It i-i against
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that order of remjiBcl that the defendant has preferred this 1908 
appeal. Ea.k din

In my opinion the appeal must be allowed. The learned 
District Judge has ■written a careful judgment, but I cannot agree Sis-gh.
with the conclusion at which he has arrived. He says:— “  The Aikman, J.
cause of action on the 17th of Decemher 1904, the date ol the 
instituti on of the case in the MunsiPs court, was the retention of 
the property. The whole claim which the plaintifi was entitled 
fco make then on that cause of action was to say:—‘ Give me poss
ession of the propertyThis  is a view which I cannob accept.

The plaintiff had another remedy, which he was not only enti
tled to sue for but bound to sue for in the previous suit, and that 
was to have an account taken and a decree passed for any surplus 
received bj'" the mortgagee after discharge of the mortgage debt.
As remarked by Jenkins, 0. J., in Vinayah v. Ddttatrciyii (1),
“ a redemption suit has for its purpose the complete adjustment 
of the rights of the parties, and the decree when properly framed 
provides for matters even up to the time when it is ultimately 
carried into effect.”

The decisions in Eukhminihm v. Venhatash (2), Satyahadi 
Beham v. Earahati (3) and Kashi v. Bajrcmg Prasad (4) are 
also in favour of the appellant, and we have not been referred 
to any case in which a suit like the present has been held to be 
maintainable. In the case of Ruhninihai v. VenJcatesh (2) the 
subsequent suit of the mortgagee was held to be barred either 
under section l3 or section 43 of the Code.of Civil Procedure,
Section 13 will not apply to this case, as the Court which tried 
the previous suit vag not a Court competent to try the present suit; 
but the provisions of section 48 are sufficient to bar this suit.

The learned District Judge in support of the conclusion to 
which he came relies on article 105 of the second schedule of the 
Limitation Act, ■which prescribes a period of limitation for a suit 
by a mortgagor after the mortgage has been satisfied to recover 
surplus collections received by the mortgagee, and gives as the 
time from which the period begins to run the date when the 
mortgagor re-enters on the mortgaged property. In my opinion

(1) (19C2) I. L. E., 26 Eom,, 66L (3) (1907) I. L. E ./ 34 Calc,, 223.
(2) (1907) I. L. E., 31 Bom., 527. (4) (1S07) I, L. E., 30 All., 36.
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jgo8 this article must not be construed so as to conflleb with the provi- 
sions of section 43 of the Code of Civil Procedure, and must beJ!eA3I * 1 1  i.

«. deemed to refer to cases in which the mortgagor has got posses-
SsH. sion of the mortgaged property otherwise than by means of a suit

for redemption.
For the above reasons I would allow the appeal with costa.
K a ea m a t  H c s e jn , J .— The facts which led up to this appeal 

are that a suit for redemption (No. 591 of 1904) was brought in 
the Court of the Miinsif of Shall jahanpur. The plaintiffs in that 
suit did not claiin any surplus collections made by the mortgagee 
in possession, nor did they obtain any permission to bring a sepa
rate suit for such collecfcionfl. They got possession of the property 
in execution of the decree for redemption on the 13bh March
1906, without any payment, as it was found that the mortgage 
debt had been satisfied from the profits of the mortgaged property 
before 1280 Fasli. On the 1st of May 1906, the plaintifis brought 
a suit for the recovery of the excess profits realized by the defen
dant after the satisfaction of the mortgage money and before re
demption. One of the pleas in defence was that section 4.3 of the 
Code of Civil Procedure barred ihe suit. The Court of first instance, 
accepting the plea, dismissed the suit. On appeal by the plaintiffs 
the learned District Judge set aside the decree of the first Court 
and rem̂ inded the case under section 562 of the Code of Civilr
Procedure. The lower appellate Court came to the conclusion that 
section 43 of the Code of Civil Procedure did not bar the suit and 
that the cause of action for the surplus arose subsequently to that 
for redemption and was a distinct cause of action. The defend
ant has appealed to this Court. It is argued on his behalf that the 
cause of action for surplus profits in a redemption suit is not sepa
rate from the cause of action for the recovery of the possession of 
the property mortgaged and that the mortgagor in such a suit has 
only one single cause of action against the mortgagee in possession. 
This contention, I am of opinion, is perfectly sound. The com
prehensive character of suits relating to mortgages and the obli
gation iDcumbent on litigants to see that the decree in them covers 
all rights is well kno^n~Vinayah y. DaUatnt.ya (1)—and a

(1 ) (1903) I. L . Ti„ 26 Bom., 661, ah p. 608,
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mortgagor in a redemption suit has not o b I j  to claim possession, ĵ Qg 
where the mortgagee has it, but he has also to claim surplus colle- Dim "
ctions if any. His cause of action in a redemption suit is a single 
cause of action̂  and a demand for the excess collections, if any, sjHaH, 
forms an essential part of his whole claim in respect of that cause 
of Mtion, aad hence, if the plaintiff in a redemption suit sacceedsj Smm,
the CJourthas to pass a decree, ordering that an account shall be 
taken (section 9^ of the Transfer of Property Act). Eegardiug 
the principle already stated, the learned Judges in the case of 
Baloji V. Tamangouda (1) remark :— In this case the plaintiff, 
who claims under the mortgagor, sues to recoyer over-payments 
on account of a mortgage which has been redeemed. We are of 
opinion that the claim which arose out of the cause of action when 
the suit for redemption was filed was that the plaintiff, the mort
gagor, was entitled, firsts, to recover possession of the mortgaged 
property on the ground that the mortgage had been satisfied out 
of the rents and profits received by the mortgageeŝ and, secondly, 
to get back any sum overpaid, and that therefore, the first suit 
should have claimed both possessioa and the surplus as required 
by section 7 of the Code of Civil Procedure, which provide 
that ‘ every suit shall include the whole of the claim arising 
out of the same cause of action.’ The proper decree would have 
been to order payment of the surplnsj on the ground that the 
mortgagees were trustees of the mortgagor and that the money 
in their hands belonged to them.”

There in fact may be suits for redemption in which a demand 
for a surplus directly flowing from a settlement of accounts may 
be eO’ extensive with the whole claim of a mortgagor in respect 
of his cause of action to redeem.. The right to claim the surplus 
profits is synchronous with the right to claim possession of the 
mortgaged property, and to hold that the cause of action for 
claiming excess collections accrues when the mortgage debt k&s 
been satisfied is inconsistent with the principles on wliioh the .
Iw  of redemption is based.

The (question of accounts in a redemption sail must not he 
mixed tip with the question of mesne profits in a suit for the 
recovery of immo'yable poperty agli-inst a tr©s|)a3£er| for the 

(1) (I860) 6 Bom., fit. Sep., £, C, 7̂, at p. 9Sb-
S3
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position of a mortgagee in possession is very different from that of 
a trespasser. The possession of the mortgagee before redemption 
î  pos'̂ ession for the mortgagor and he becomes a trustee for the 
mortgagor after be has been paid” (Ashburner on Ejuity, 
p. 268). He has, therefore, to deliver pofsession of the mortgaged 
property and to “ account for bis gro5S receipts from the mortr 
gaged property (section 76 of the Transfer of Property Act). 
The possession of a trespasser is of an adverse nature and section 
44 of the Code of Civil Procedure shows that the cause of action 
for m esne  profits is distinct from that for the recovery of im
moveable property. In India the policy of the law has been 
to allow a plaintiff to enforce a claim for possession of land and 
for mesne profits, either in one suit or two as he might think 
proper; but at the game time to induce him, if there is no reason 
to the contrary, to dispose of his whole claim in one suit only.” 
Kishori Lai Roy v. Sharut Chunder Mozumdar (1) quoted 
with approval in Lalessor Bcibui v. Janhi Bihi (2). Such being 
the distinction between a claim for surplus collections in a re
demption suit and a claim for mesne profits in a suit in eject- 
mentj the cases of Mon Mokun Sirkar v. The Secretary of State 
for  India (3) and of Ham Bayed v, Madan Mohan Lai (4)̂  
whieli deal with the suits for mesne profits, have no bearing upon 
the case beforê  me.

Maksud Ali v. Nargis Dye (5) and Amanat Bibi v. Imdad 
Emain  (6j have also nothing to do v̂ ith a suit for surplus 
profits brought after a suit for redemption.

It is contended on behalf of the respondent that article 105 of 
the Indian Limitation Act (No. X V  of 1877) provides three 
years' limitation for the recovery of surplus collections received 
by the mortgagee from the date when the mortgagor re-enters on 
the mortgaged property, and that this indicates that there can Ibe 
a separate suit for excess collections.

The article in my opinion contemplates a case other than that 
of redemption. When a mortgagor takes possession of the mort
gaged property, not in execution of a decree for redemption, but 
in some other way, then article 105 applies. In Baboo Q our  

(1) (1882) I, L. p., 8 Calc., 593. (4) (1899) I. L. R , 21 AH., 425..
(2) (1891) I. L. E., 19 Calc., 615.
(3) (1890) I. L. E., 17 Gale,, 968.

(5) (1892) I. L. E„ 20 Calc,, 822j
(6) (1888) L, K,, 15 I. A., 106. '



Kishen Singh y . Sahay Fuheer Ghund (1) it wa<? rulad that a jgos 
suit for redemption does not debar the mortgagor from afterwards Eijf Diir 
suing the mortgagee ia  possession for mesne profits payable '
between the date of salt and bhe execution of the decree for Sihqs, 
redemption. In that case the mortgagor, as has been observed 
by the learned judges in Satyabadi Behara v. Harahati (2), had 
sued under Kegalation I of 1798, while the scheme of the 
Transfer of Property Act is quite different. For the reasons 
giyen above I would allow the appeal.

By t h e  C o u r t .— The order of the Court is that the appeal be 
allowed. The order of the learned District Judge remanding 
the case under section 562 of the Code of Civil Procedure 
is set) aside, and the decree of the Courfe of first instance is 
restored. The appellant will have his costs here and in the Court 
below.

Ajp]peal deoreed.
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Before Sir Johi Stanley, Xnigld, Chief Justice, and Mr, Justice Sir William March-12.

’̂ urhHt. -------------
WILiTATI BEGAM (P ia in tifp ) v. NAND KISHORE (DErBNDANT) *

Civil ^Procedure Code, section Question relating io the execution, dis‘
charge or satisfaction o f  the decree—Contest between the holder o f  a 
decree fo r  an undivided share o f  joint jpro^erty and an auction purchaser 
pendente lite. ^
Oae Wilayati Begam obtained a deei'ee for posaession c£ a share in 

certain joint and undivided zaraindiri property, and this decree was executed 
so far as might be hy delivery of formal possession. While the suit in which 
this decree was passed was pending, one Rag^huuath Das obtained a simple 
money decree against another co-sharer in the zimindiri, and in execntioa 
thereof brought the property to sale and it was pnt'chased by Nand Kishore.
Hand Kishore got possession, Wilayati Begam applied for mutation of names 
in her favour, but was resisted hy Nand Kishore, and accordingly instituted & 
suit against Nand Kishore praying for a declaration of her title as against him.
Meld that such a suit was not obnoxious to the prohibition contained ia
section 244 of the Code of Civil Procedure. Gulaari Lai v. Madho Mam (3)
distinguished. Jagan Naih v. Milap Ohand (4) and JTwo v. (6)
referred to.

,* Appeal No. 53 of 1907 under section 10 of the Ijettera Patent.

(1) (1867) 7 W. R„ 364. (3) (1904) I. L/E-, 26 AIL, 447.
(2 h m )  I. L. R., 34 Calc.. 323. (4) (1906) I. L. E., 2S All., 720.
 ̂ (5) (1877) L. S., 6 Ch. D., IQO.


