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attachment and sale was in suspense will not, in our opinion,
Have the effect of preventing the decree-holders from exercising
their right, now that the suit instituted by the objectors has heen
decided in their favour, to ask the Cout to go on with the
application for attachmens and sale, which must he deemed to
have been in suspense pending the decision of the snit. 'Lhe
order under appeal, ho.-ever, cannot successfully be assailed,
atd we dizmiss this eppeal.  Under the sircumstances we make
no order as to costs,

Appeal dismissed.

Befurs 8l Jolw Stasley, Bnight, Chief Tustice, and Ur. Justice 8tr Willion
Burkiit.
SHAHDBAZ EHAN axD ormsas (Praixtirrs}y, UMRAQ PURI AND oTnERY
(DrrerpaNTs).*
Public nuisance—Killing of eows by Mulamingdans—Custom.

Under eerbain limifations the slanghtering of kine by Muhammadaus is not
illegal, It is the legal vight of every yecson o make such use of his own
property as he may think fit, provided that in so doing he does not eause real
injury to others or offend against the Iaw, even though he may thereby hurt
the suseeptibilities of others. The right of Muhammadans to slanghter kine
is one to which they are legnlly entivled irvespective of enstom, and it is only
when they abuse the vight that its exereise can be interfered with., Muftumira
v, Quesn-Empress (1), Queen-Empress v, Byramji Edaolji (2), Queen-
Emgress v, Zoki-ud-din (8), Queen-Empress v. Imam Ali (4), Bomesk Chunder
Sunnyal v. Hiry Mondal {5) and Hudjes IMuzhur At v. Gundowree Sakoo
(8) referred to,

Tmi8 was a sult brought by certain Muhammadan inhabitants
of the village of Behta Goshain in the distriet of Budaun asking
for a declaration of their right to slanghter cows within their own
premdses in the village for the purpose of daily food as well a3
for saerifice under any limitation or otherwise. The circum-
stances which led to the institutlon of the suit are detailed in the
jadgment of the Couct, but, briefly, the suit was iustituted
in consequence of certain Hindus having proenred from the
Dis-vict Magistrate of Budaun an ovder prohibiting the slaughter
of cattle altogether in the village of Behta Goshain, The defen~
dunts denied the right claimed by the plaintiffs and put forward

# Rirst Appeal No, 247 of 1605 from o decres of L. H. Tarner, Distriet
Judge of Shahjahanpur, dated the 22nd of July 1905,
(1) (1884) I L. R, 7 Mad, 590, {(4) (1887) L L. R, 10 All, 150.
(2) (1887) I, L. R, 12 Bom,, 487,  (b) (1880) 1. L. R,, 17 Cals,, 853,
(8) (1887) L 1, R, 10 AN, ¢4 (6) (1876) 25 W, R,, Cr. K., 72
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bhe case that there was no eustom of . slaughtering or sacrificing
cows in their village, and that the plaintiffs were not competent
to do anywhere in the village, any act which might be injuriou;s
or annoying to the defendants or repugnant to their religious
feelings. They also denied that a suit of the kind was cognizable
by a Civil Court. The suit was tried by the Distriet J udge of
Shahjakanpur, who found that the suit was cognizable hy a Civil
Court, but dismissed it upon the ground that the plaintiffs had
failed to prove the existence of auy such custom of slaughtering
cows, either for food or sacrifiee, a3 would cntitle them to the
decree they asked for. He further found that the plaintiffe
could in no case be entitled to a declaration as against the world
of their right to slaughter cattle. The plaintifts appealed against
the dismissal of their suit to the High Court.

Maulvi Ghulam Mujtoba and Maulvi Muhemmad Ishag,
for the appellants.

Dr. T'ej Bahadur Suprw, for the respondents,

StaxLEy, C.J, and Burkirr, J.—The litigation which has
led to this appeal might, we think, have heen avoided by the
exercise of some common sense and toleration. The question
before ns is whether the mombers of the Mubammadan commun-
ity in the villuge of Behta Goghain in the district of Budaun have
o right to slanghter cows within their own premises in the village
for the purpose of daily food as well as for sacrifice under any
limitation orotherwise. The village in question has a population
of about 8,000, of whom less than a thousand are Muhammadans
and the remainder Hindus, The defendants on the 16th of
November 1903 applied to the District Magistrate of Budaun
for an order that the Muhammadans in the village might be
forlidden to slanghter kine in the village. A charge was there-
upon preferred against the plaintiff Shabhaz Khan and others,
purporting to be under seetion 107 of the Code of Criminal
Procedure. On the 6th of December 1903, the District Magis-
trate passed an order prohibiting the slaughter of any cattle in
the village. Tn his order he statesas follows :— It appears thab
the Hindus far outnumber the Mahammadans, I find there are
other villages in this thana circle where slaughter never takes
place and where it would be sfrongly objected to, at Bilsi itself,
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for instance. There is in fact a general understanding that it
should ouly be allowed in places where it has heen customary.
For these reasons I forhid it in Behta Goshain.” The follow-
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ing also appears in the order :—¢ Asthere is some ill-feeling Uszao Pgn

over the matter, a copy of this order is to go to the Sub-Divi-
sional Magistrate with a view to proceedings under section
197 of the Code of Criminal Procedure. If any action is
taken the leaders of both sides should be bound over, but as the
Muhammadans are in the wrong no sceurify more than is ahso-
lutely necessary should be taken from the Hindus, 7  Although
this order purports to have been passed under section 107 it is clear
that it was not an order under that section. Whether indeed it
is anything more than mere brutum fulmen it is difficalt to say,
but, whatever it be, it is clear that the members of the Muham-
madan community in the village of Behta Goshain eannot
slaughter kine except at the risk of criminal proceedings. This
order of the Magistrate was confirmed by the Commissioner on the
18th of February 1904.

The plaintiffs, feeling aggrieved st the prohibition of the
exercise of what they conceived to be their legal rights, instituted
the suit out of which this appeal has arisen.

The defendants took defence and denied the right claimed by
the plaintiffs and put forward the case that there was no custom
of slaughtering or sacrificing cowsin their vilfage, and that the
plaintiffs were not competent to do anywhere in the village any
act which might be injurious or amnoying to the defendants or
repugnant to their religious feelings, They also denied that a
suit of the kind was cognizable in the Civil Court. The learned
District Judge decided this last issue in favour of the plaintiffs,
and we think rightly, The right denied was, as he said, a right
of a substantial and valuable nature and not of the nature of a
right to 8 meredignity or privilege unconnected with fees or emo-
luments, such as were dealt with in the cases to which he referred,
He, however, dismissed the plaintiffs’ claim on the ground that

they had failed to prove that they had continuously slaughtered

kine for consumption at the slaughter-house in the village, or had

‘continuously in observance of the sacrifice of kurbani killed .kine,‘
on the Id-ul-Zuls in the slaughter-bouss or in $heir bouses. - The
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burden ol proving such custom he laid npon the plaintiffs and
dismissed the suit. He further found that the plaintiffs could in
no case be entitled to a declaration as against the world of &
right to slaughter cattle.

The appeal before us was then preferred, and the main conten-
tion advanced on behalf of the appellants is that the Cours below
was wrong in holding that the suit was based on custom alone;
that independently of any custom every Muhammadan has a right
to do all lawful acts with and upon his own prope:rty, and if any
one interfere with the exercise of his legal rights to ohtain from the

" Court a declaration of such rights; that the killing of cows on their

own land not being an unlawful act, the plaintiffs were entitled
to 2 decree irvespective of any custom ; and further that the Court
below was wrong in holding that the relief sought was claimed
against the whole world and could not be granted as against the
defendants alone.

Now upon the main question we should in the first place
premise that the slaughter of catile under certain circumstances
would be a public nuisance, and it might also be obmoxzious to
rules and regulations lawfully promulgated for observance in a
town or village, and further that kine must not be slaughtered in
such places or manner as to be a nuisance or in contravention of
any such rules and regulations, We may also say that it is in the
highest degree desirable thab the members of the different religions
persuasions who are to be found in this country should, in the
ohservance of their religious ceremonies as well as in the exercise
of their lawful rights, show respect for the feelings and sentiments
of those belonging to diffevent persuasions, and avoid anything
caleulated to irritate the religious susceptibilities of any class of
the community. But when a question in which the ordinary rights
of property are involved comes before us, we must, before we can
allow those rights to he infringed, endeavour to find the existence
of some principle or rule of law justifying a ruling that the wishes
or suseeptibilities of individuals can be allowed to override such
rights. Acts ealculated to offend the sentiments of a elags do
not necessarily amount to a public nuisance. ILex non favet
volis delicatorsm—The law makes no allowaacs for the suscep-
bibilities of the hyper-seusitive. In our judgment, then, we shall
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deal simply with the broad question whether the right to slaughter
Kine on theirown premises by Muhammadans in the village of
Behta Gosbain isillegal. Turner,C.J., in thecase of Muttumira
v. Queen-Empress (1) observed :—“A publie nuisance is defired
by the Penal Code as an act or omission which causes any common
injary, danger or annoyance to the public or people in general
who dwell or occupy property in the vicinity, or which must
necessarily cause obstraction, danger or annoyance to persons who
may have occasion to use any publie right. It is obvious from
the language of the Act that it was not intended to apply to acts
or omissions calculated to offend the sentiments of a class, In
this country it must often happen that acts are done by the
followers of a creed which must be offensive to the sentiments of
those who follow other creeds.”” In the case of Queen-Empress
v. Byramji Edalji (2) an accussd appealed against his convic-
tion of an offence under section 268 of the Indian Penal Code in
having cut up in his verandah meat which was to be cooked for
a dinner party, exposing it to the sight of persons passing along
the road, among whom were seme Jains, whose temple was elose
by. The Magistrate had found the accused guilty of commit-
ting a public nuisance, on the ground that he had done an act by
which several persons who were Jains were much annoyed,
they having a great repugnance to the taking of life under any
circumstances. The conviction was set aside by Birdwood and
Parsons, JJ., who in the course of their judgment observed that
the annoyance complained of * neither did nor could cause any
sensible or real damage. It was an annoyance merely by reason
of its hurting the feelings of the Jains, who have a repugnance
to the killing of animals. It was thus of the nature of a senti-
mental grievance which could be felt only by persons holding
certain views as to the killing of animals,’”” In the case of Queen-
Ewmpress v. Zaki-ud-din (3) certain Muhammadans bad been con-
victed on a charge of naving for a religious purpose killed and eut
up twocows before sunrise in a private - compound partly visible
from a public road, the killing of one cow being witnessed by
a Hindu It washeld by Brodhurst, J,, on an application for
(1) (1884) L L R, 7 Mad, 530: (2 (1887) L L. B, 12 Bom., 487,
(3) (1887) I. L. R., 10, All, 44,
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revision of the order of eonvietion passed by the Magistrate under
gection 290 of the Indian Penal Code, that the circumstances
proved did not amonut to the commission of a public nuisance as
defincd in section 268 of the Code, Further, in the case of Queen-
Empress v, I'mam Ali (1) it was held by a Full Bench of this
High Couwt that a cow was not ¢ an object within the mean-
ing of section 295 of the Indian Penal Code,” and that the
slaughter of a cow was not an offenco under that section. The
decision in Romesh Chunder Samnyol v. Hirw Mondal (2) is
to the same effect.

In an earlier case in the Caleatta High Court, namely,
Hadjee Muzhur Aly v. Gundowree Suhoo (3) the legality of an
order passed by a Deputy Magisirate in a prosecution under
section 521 of the Crimin:l Procedure Code then in force,
in which he treated the slanghter of cattle as a nuisance and
ordered its discontinuance within a piivate enclosure belonging
to some Muhammadans, was conzidered. Kemp and Glover, JJ.,
held that, although the act complained of might be shocking to

he prejudiees of Hindus. it could not propeily be regarded as a

nunisance, and that at any rate, the act being done in a private-
place and not on a thoroughfare, it could not be dealt with
under section 521, In the course of their judgment the learned
judge: say “that Hindus should object with all their strength
to the killing of cows in an euclosure within a few yards
of their dwelling is nataral enough, but this would not
make such killing a nuisance in the legal sense of the term.
The animals were sacrificed within a walled enclosure; no
one could see the process from the oatside, aud it is not allesed
that the sacrifices were made occasion for noisy or riotous
demonstration which could affect the comfort of the neigh-
bours. It was simply and solely a matter of religious feeling,
The complainant had no objection to other animals being
gacrificed witidn the enslosure in question 3 he oven sugrested
that the petitioners m:ght kill theep or cumels there it they
liked—whut he objucted to was the slwughter of the sacred
cow.”?

(1) (1887) LiL. R, 10 &1L, 180.  (2) (1890) L. L. B., 17 Cale, 853,
- (8) (1876) 25 W, R, Cr. R.72.
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The same question came hefore a Bench of this Court in
Sgcond Appeal No. 1023 of 1831 in the case of Raghubar Dayal
v. Amegran Juhan (anreported).  In that cace the responient
Amezran Jahan bronght a suit for a declaration of Ler right to

offer & cow iu sacrifice anuually ou cestain duys witiin the enclo-
save of her house, aud, notwith-tanding an order of tie Deputy
Magissrate forbiddiug the -aciifice, a decree was passed in her
favour whereby 4he defeudunts were restrained from interforing
with the sacrifice of an Id-ul-zuha vietim of any kind on the
premises of the plaintiff during tie 10th, L1th and 12th days of
the month of Zith.g, provided that the sacrifice should Le
completed wit'in the inner quadiangle of sthe house and that
from the commencement to the completion of ¥ov sacrifice the
outer door~ of the Louse should be kept clused, and provided
also that the decree siould Lave no effect as against any role or
regulation of the Municipality of Snahjuhaupur, tue town in
which the parties resided, which might thercafver bs promulgated
regarding Id-ul-Zula sacrilices in general. The decision of the
learned officiating Judge was affirmed by Brodburst and Tyirell,
JJ., on the 4th of May 1882,

In view of these authorities it appears to us indizputable that
under certain limitaions the slaughiering of kine by Muham-
madans is not illegal. It is the Jegal right of every person to
make such use of bis own property as he may thihk s, provided
that in doing so be does mot cause real injury fo others or
offend against the law, even though he may thereby huri the
susceptibilities of vthers. Tae learned District Judge was wrong
in our judgment in holdiny that the onws lay upon the plaintiff
appellants of proving the existence of a enstom allowing the
slaughter of kine in their village. The right claimed is one to
which they are legally entitled irrespective of eustom, and it is
only when they abuse the right that its exercise can be inter-
fored with.
 We therefore allow the appeal, set aside the decree of the
Court below and give a decree to the plaintiffs declaring that
they have the right which they claim, namely, to slaughter cows

in the magbah belonging to them in Behta Goshain for daily
consumption as also for' consumption ab fostivals, and in’ their
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houses for the purpose of sacrifice, provided that in the exercise
of such right they do not commit a nuisance or offend any rule
or regulation lawfully promulgated and applicable to that village.
We also grant an injunction restraining the defendants from
interfering with the rights of the plaintiffs appellants as above
declared. The defendants respondents must pay the costs of this
appeal as also the costs in the Court below.
Appeal decreed.

Bafore Mr. Justice Banerji and My, Justicg Richards.
THAKUR PRASAD AXD ANOTHER (PLAINTIFFE) v. GAURIPAT RAI
AND ANOTHER (DEFENDANTE).®
det No. VIIL of 1890 (Guardians und Wards Aet), seciions 29 and 31—Guap.
dian and minor— Mortgage of minor’s property to secure a loan sanclioned
by the Court —Interest,

In all cages where sanction is given for tho raising of loans on the secu.
rity of the property of minors, it is the duty of the Judge granting sanction
to specify in his order of sanction not only the amount to be raised and the
property to be mortgaged, but also the rate of interest, or at least the maxis
mum rate of interest, at which the lowns are to be raised. If nothing is said
in the order as to the rate of interest, the lenders are entitled only to a reason.
able rate of interest om the moneys advanced, Gangs Pershad Salu v.
Maharani Bibi (1) fellowed,

THE facts which gave rise to this appeal wero as follows :—

The suit was one for sale upon two mortgages, dated respec-
tively the 14th and the 18th of June 1897. The mortgages were
executed by ome Sripat Rai as the guardian of the defendants
respondents Gauripat Rei and Kamlapat Rai with the sanction of
the District Judge. The amount of the first mortgage was
Rs. 1,400 and that of the other Rs. 1,800 and they car-
ried interest at the rate of Re. 1-8 per cent. per mensem,
that is, Rs. 18 per cent. per annum. The learned judge in
granting sanction for the raising of the loans permitted the
guardian Sripat Rai to raise as much as he could by hypothecating
a one anna share, though he dirccted the guardian not to spend
more than Rs, 1,100 on the marriage of Gauripat Rai, the first
respondent for the expenses of which the loan was to be raised.

® First Appeal No. 129 of 1906 from a decrce of Achxl Bihari, Subordmate
‘Judge of Gorukhpur, dated the 8th of Febr uary 1908,

(1} (lss‘!!) I- L| Ra; 11 c&lﬁ., 3(9.



