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has paid any, and if so, what amountin discharge of
those incumbraneces ?

We accordingly refer this issue to the lower appellate Couwrt,
and we shall ask that Court to determine it with fhe utmost
expedition, The Court will take such relevant cvidence as the
parties may tender, On return of the finding seven days will
be allowed for filing oljections. We shall reserve the question
of costs for the final hearing.

l[:()n this issue it was found that Muanir-un-nissa had peid
somewbat more than the amount of the unpaid purchase money,
The appeal was accordingly decreed, and the plaintiff’s suit
dismissed with costs on the Tth of April, 1908.]

Appeal decreed,

API’ELLA TE CIVIiL.

Befure Mr. Justice Banerji and Mr Justice Rickards,
NITA RAM (Ovrecror) o, THIE SECRETARY OF STATE FOR INDIA IN
| COUNCIL (Orrostrs PARTY).*
{el No. Iof 1804 (Land dequisition det), sontion 4 -« House, manu factory
or building” -~ dequisition of part only required ~W hether whole must be
purchased.

Land which ia not a house, manufactory or building in theliteral scuse,
and which is not rensounsbly required for the full and unimpsired nse of &
house, manufactory or building ernnot he considered 2s part of the “house,
manufactory or building ” within the meaning of seetion 49 of Act No.I of
1894, Whether or vot the lund is so reasonably requived js & quostion of
fact depending upon the psrticulsr civeumstances of each case, Klairati
Lal v, The Secretary of State for India in Council (1) distinguished.

TazE facts of this case are as follows :—

The Government were acquiring, under the powers econferred
by the Land Acquisition Act, 1894, a small pieco of land at the
end of a garden occupied hy one Nita Ram. The piece of land
was situate ab one corner ab the extreme end of the garden which
was used in connection with a house. Nita Ram objected that,
inasmuch as the picce of land was part of the garden, it was a
part of the house within the meaning of section 49 of the Lond
Acquisibion Act and thabt he was entitled to insist that the

* First Appoesl No. 43 of 1908 from a decree of L. G, Hvans, Distr.ct
Judge of Saharanpur, dated the 18th of December 1005,

(1) (1889) L L. R, 11 AlL, 378,
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Government should take the whole house and garden, and not
merely the particular bit of the garden which was neeessary for
the special purpose for which tha land was being acquired., No
evidence was offered by either side, hub the District Judge wens
aud inspzcted the locality himself. Hs vame to the eonclusion
that the pariicular piece of land was not reasonably required fur
the full and unimpaired use of the hHoase occupied by Nita Ram,
and in shis view he decided that the Government was nob bound
to take over the entire houze and garden.
Nita RBam appealed to the High Court.

The Hon’ble Pandit Sundar Lal, for the appellant.

Mr. A, E. Ryves, for the respondeut.

Bawgrir and RicHARrDS, JJ.—This is an appeal from =
decree of the District Judge of Saharanpur upon a reference to
him under section 49 of the Land Acquisition Act. The Govern-
ment were acquiring, under the powers conferred by the Aect, a
small piece of land at the end of a garden occupied by Nita
Ram. We exprossiy refrain from any expression of opinion as
to the natare of Nita Ram’s oceupancy. That question is not
before us. Thepieceof land is situate at one corner ab the extreme
end of the garden which is used in connection with the house.
'L e appellant contends here, as he elearly contendsd before the
District Judge, that, inasmuch as the piece of land was part of
the garden, it was a part of the house within the meaning of
section 49 of the Land Acquisition Act and that the owner of the
property was entitled to insist thai the Government should take
the whole house and garden, not merely the particular bit of the
garden which was necsssary for the special purpose for which the
land was being acquired. No evidence was offered by either side,
but the learned Distriet Judge went and inspected bhe 1o zality him-
self. He clearly came to the conclusion that the particular piece
of land was not reasonably required for the full and unimpaired
use of the house oceupied by Nita Ram, and in this view he
decided that the Government was not bound to take over the
entire house and garden, In our opinion, once he came to the con-
clusion that the plot to be acquired was not reasonably required
for the full and unimpaired use of the house, his deeision was
perfectly correct. A case has besn eited tousin support of the
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contention of the appellant that the entire house and garden
should be taken. That is the case of Khatratt Lalv. The
Secretary of State for India (1). In that case, the facts of
which differed considerably from the facts of the present case, a
Benceh of this Court held that where the Government were
compulsorily acquiring certain out-offices in a compound, the
ownet could insist upon their taking bhe whole. That ocase,
however, was decided under Act No. X of 1879, section 55,
Section 55 of that Act is exactly the same a3 the first pari of the
first sub-section of seciion 49 of Act No. I of 1894, But sub-gec-
tion T of section 49 of Act No. T of 1894 contains the following
additional provision :— Provided also that if any question shall
arige a3 to whether any land proposed to be taken under this Act
does or not form part of a house, manufactory or building within
the meaning of this section, the Collector shall refer the
determination of such question to the Court and shall not take
possession  of such land until after the question has been
determined. In deciding on such a reference the Court shall
have regard to the question whether the land proposed to be
taken is reasonably required for the full and unimpaired use of
the house, manufactory or building.”

In our judgment land which is not a house, manufactory or
building in the literal eense and which is not reasonably required
for the full and unimpaired use of & house, manufactory or
building cannot be considered as part of the “ house, manufactory
or building ” within the meaning of section 49 of Act No. I of
1894, ‘Whether or not the land is so reasonably required is a
question of fact depending upon the particular circumstances of
each case, In our judgment the appeal should be dismissed and
we accordingly dismiss it with costs. We direct that these costs

should include Rs. 100, which we hereby fix as the fee of the
respondent’s counsel,

Appeal dismissed.
(1) (1889) L L. R, 11 ALL, 378,



