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jgQg Hefore Sir John Stanley, Knirfld, CJ/'ia f  Tnstice, and Mf, Justice Sir
F'elrmry 7. Wi,Ilium Bui kit f o
~ A'ARf AT AND AXOTiiEK (Ijepe'-d ANTs) «■ RAM SAIi'AN DAS

( N'Ci v f )  •

Act No. I V o f ]  KS2 (Tnntxfer o f  Propvrhi Act), stecHon 6S f - M o r t g a g e — 
Constnirti in uf dncihnput Pomi'.r o f  s'lle in n u%nfnictuary nortgaije 
A  iriort.g;ige-(lc!ed which W19 yivhii a lly  tisuFruutuary p;ovided tluit if the 

morl''g;Jg‘Oi'f’iilfd to dfl vGr possession or if Uil* nioi’t.gJigoo was dieposscssed 
from the mortgaged premises he m ight recover the mi’Ouut of ihe mortgiige 

debt f i 'o n i  the mortg;!goi’ atid the mortj^tged praporty. field that the 
mortgn^eB fiiilisi" io got possosaion wn@ polupcfojit to nne for hikI obfciun 8 
deevoe for ssile o£ the isiortH’iiged prop<'vfcy, J<>far Smen  v, M anjit Singh 
(1) and Kashi lia'sn Sardar Stuffh (2 ) refervod to.

This waf̂  a suit f  r snJe on n raorfcgajre. The moitgage was 
|irimarily a usufi'uctuary raortgage, but contained a provision that 
if, infer alia, (lie mortgai>;or did not give popsossion of the 
mortgaged propt rty, t.he tnorl gajiteQ could rteovei* the moitgage 
inoiiey with iuterest iit Ks. 2 per cent per ratmsstn fr«'m the 
mortgagor and the mortijaged properti/. 'I'be Cf.mrt of first 
instance (First A.(Ublional MuusiFof Meerut) diBuiisijê  the suit, 
finding tbah the plaintiif was iu possossion of the mortgaged 
property. Biili ou ap]teal by the phiiatiff the Additional Dî itrict 
Judge found (Jiat the plaintiff was uofciu posse.-sioii, and allowing 
the appeal, gave him a deuree for tiuio, Tliedei'endttnts appealed 
to the High Con rtf

Munshi Guha -i Lai, for the appell'iHits,
The Hou’ble Pandit SunJar Lai (for whom Pandilj Baldeo 

Earn Dave), for the respondent.
S t a n l e y , C. J., and B o e k i t t , J,—•’We are of opinion that 

the learned District Judge r ig h tly  decided the appeal before him. 
From a perusal of the mortgage which has given rise to this suit 
it appears to us that the only reasonable inference to be drawn 
from it is that the intention of the parties w'as to provide for the 
reallaawon of the mortgage del>t from the property itself and not 
merely from ifcs usufruct. The dee.l in fact was of tlse nature of 
aaiuiplymort'iag’e, as well as ofa usufructuary mortgage. The oase

* SBCOnd App«iil No. 4 of 1907 From h decree of Ahiuwl Ali Khau, Addi« 
tional Judgo of dated the 21st o f November 19U8, rovarsing’ »  deci'co
of JUm Chaudra Ckaudiivi, Muasif of Meerut, dated the ISfcli of Docejaber 1905.

(1) (1898) I. L. R., 21 AU.,.^ (2) (1905) I.'L . R., 18 M l., 157,
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in fact resembles more that of Jafar Uusen v. Ranjii Sî ngh 
(1) than that of Kashi Rami y . B'ivdar Singh (2). In the first 
mentioned of these cases the Courfc came to the coneliiHion that 
the intention cf the ptirties was that the debt was realizable by 
sale of the mortgaged jn'opeity, \Yhereus in the ctiier case, this 
Bench was of opinion that; the mortgage in salt was merely 
a usufructuary mortgage. For these reasonis we dismiss the 
appeal with costs.

A'p'peal dismissed.

before Sir John Stanley, Knighi  ̂ Chief Justicê  and Mr- Justice Sir William
Surhitt.

TIE AM SINGH AXD AiroxnEB (Dbfesda '̂ts) e. KHUBI RAM ajs’D asothbb
(Pl.A!yTI,FJS).*

Larnbardar and co-sjiarer— lament o f  hmhardar to deal with copareemry 
IcndiK"—Lease foT xeren years.

In the alisemce of »  cnstmn lo tlie c»iitmry a 1 raliardar has no powep, 
tritliOHC the consent; of the co-sLru'C'i's, to gi-iiiit. a icnse o f »?op:nTeiiu'y Lmd 
beyond snch term as the cjvciiinstiuit*c;s of the parbiculiv year ov season may 
require. C >atiray v. Natcala 3̂) followud. Mukhta Frasad y. Eamta Singh,
(4) distinguished.

T h is  \\as a suit brought by cert'ain co-sharers in the village 
for a declaration that a lease execut<:d by defendant No. 4, the 
lambardar, of 160 high,a? odd, cultivatory holding, in the village 
of Edalpiir for n term of seven years void aa against t-emj 
on the allegation thiit tiie kmbardiir 1 ad acted in exceas of hi-3 
powers in gianting the leiise, and Jiad done m at an inadequate 
rental in order to injure the plaintitis. The Ci>nrt cf first 
Insiance (MiiDsif of Havali, Alignrh) deeroed the plaiufciii.î  
claim. The lessees appealed. The lower appellate Court (ilddi- 
tional District Judge of Aligarh) found that the rental was 
inadequate and the term too loog, and accordingly dismissed the 
appeal and confirmed the Miinsif̂ b decree. The defendants 
lessees thereupon appealed to the High Court.

Babu Farhati Gharan Chatterj\ for the appellants.

IMS

'SX&SA’S
Bam Saeah 

DAS.

1908 
February 7.

• Second appeal No. 151 of 1D07 from-i decree of Khebfcer Mohaa 
Ghosh, sououd Addi tiouarjuilgo of Alig.'U'li, d.tted Lhi? Sdi of Xovcuther 
confii miitg ii decfce of liaakc Bchari Ij -I, Muiisii: of Ji.bV-ili, datod thu 3ui.i of? 
June 190tj. ,

(1) (1S98) T, L. E., 21 A ll, 4. (3) (I9U0) I. L.’F*., 29 All., 20.
W  (1905) I, h. K„ 38 All,, X57, (4>) Weekly Hotes, 190&,


