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1908 Before Sir Yohu Stanley, Knight, Chiaf Tustice, and Mr. Justics Sir
Febrarry 7. Witlinm Buskills
T NARFAT awp avoracr (DepE-Daxts) oo RAM SARAN DAS
(PraTNTiEg) ©
det No. IT of 1682 (Pransfer of M'roperty Act), section 68 (o)~ Mortgage—~
Cunstruvtin uf docuneat - Power of stle tn o usn fructunry morigaye
A mortgige-deed which wis priwarily nxufruetuary provided that if the
mortgagor failed to del ver possession or if the mortgngee was digposscesed
from the wmortgageld premises he might recover the nu.ount of the mortgage
debt from the mortgagor and the mortgrged property. Meld that the
mortgngee failing to gob possession was competent te gne for und obtuin &
decree for sule of the mortgiged property. Jufar Husen v. Ranjit Singh
(1) and Rushi Ram v. Serdar Singh (2) veferred to.

TH1s was a suit f rsale on a morteare. ‘I'he mortgage was
primarily o usufructuary mortgage, but contained a provision that
if, imter alia, the mortgagor did not give posscssion of the
mortgaged property, the mortgagee eould recover the mmtgage
money with interest at Rs. 2 per ceut. per mensem from the
mortgagor and the morlyaged propevty. The Court of firs
iustance (First Additional Munsif of Meerut) diswissed the suif,
finding that the plaintift’ was in posscssion of the mortgaged
property. Bntonappeal by the phintiff vhe Additional District
Judge found that the plaintift was not in possession, and allowing
the appeal, gave him a decree for sule, The defendants appealed
to the High Courts

Munshi Gulze-i Lal, for the appellints.

The Hon'lle Pandit Sundar Lal (for whom Pandit Baldeo
Ram Dave ), for the respondent.

SravLey, C. J., and Burgirr, J.—We are of opinion that
the learned District Judge rightly decided the appeal before him,
From a perusal of the mortgage which has given rise to this suit
it appears to us that the only reasonable inference to be drawn
from 1t is that the intention of the parties was to provide for the
realization of the mortgage debt from the property itself and not
merely from its usufruct. The deed in fact was of the nuture of
asimplomorteage, as well as of a usufructuary mortgage. ‘The cise

* Second Appesl No, 4 of 1907 from & decree of Ahwnsd Ali Khan, Addi
tional Judge of Méeruiydated the 2Lst of Novewber 1908, reversing s decree
of Ram Chundra Chaudhri, Munsif of Meerat, dsted the 18th of December 1905,

(1) (1898) LL. R, 21 All,:4.  (2) (1905) L.L. R,, 38 AlL, 167,



VOL. XXX.] ALLAHABAD SERIES. 163

in fact resembles more that of Jafur Husen v. Ravnjit Singh
(1) than that of Kashi Ram v. Surdar Singh (2). In the first
mentioned of thess cases the Court came to the conclusion that
the intention of the purties was thut the debt was realizable by
sale of the mortgaged property, whereus in the cthier case, this
Beneh was of opinion that the mortgage in snit was merely
a usufructuary mortgage. For these reasons we dismiss the
appeal with costs,

Appeal dismissed.

Bejfore 8ir Johin Btanley, Knight, Chisf Justice, and My. Justice Sir William
Burkits,
TIKAM SINGH AxD avormer (DereExpaxTs) . KHUBI RAM AND ANOTHER
{PLArINTIFRE}®
Lambardar and co-sharer— Dovers of lambordar to dsel with coparconary
landw——Leass for saven years.

In the ahsence of a custom to the contrary s F'mbardar s no power,
withour the consent of the eco-sharers, to grant a leise of coparceniry lind
beyond such term as the eivewmmstanees of the particnlur year or season way
require, Craitray v. Nawale (3) followed, Aluklbta Prasud v. Hamte Singh,
(4) distinguished.

THIS was a suit brought by certain co-sharers in the village
for a declaration that a lease executed by defendant No. 4, the
Jambardar, of 160 bighas odd. ealtivatory holding, in the village
of Edalpur for a term of seven yeuars was voill as againet trem
on the allegation that the lumblardar Iad agted in excess of his
powers iu grauting the leuse, and Lad dune so at an iuadequzste
rental in erder to injure the plaintifts. The Court of firs
instance (Munsif of Havali, Aligari) decrced the plaintifts’
claim. The lessees sppealed. The lower appellate Court (Addi-
tional Distriet Judge of Aligarh) found that the remtal was
inadequate and the term too ling, and accordingly dismissed the
appeal and confirmed the Munsif’s deeree. The defendants
lessees thereupon appealed to the High Court.

Babu Pm"bam Chuaran Chatterji, for the appe]lanta.

* Second appeal No. 151 of 1407 f-om s decree of Khetter Mohan
Ghosh, second Addivions] Judge of Aligarh, dated the 8th of Novewber 15053,

confirming u decres of Banke Behary L l Munsit of Havali, dated the 23.4 of -

June 1906,

(1) (1898) T, L. B, 2! AIL, 4, (3) (1906) I, L, M., 29 41, 20,
(2) (1905) I, L. K,, 28 AlL,, 187, (4) Weekly Notes, 1906, p, 277,
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