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the five judgment-debtors who took advantage of the Act. It 
appears to  us that the respondents cannot treat the provisions of 
this section as a nullity and seek to enforce a judgment debt 
which has by the provisions of the law been pro tanto duly dis
charged. If  the appellant had to satisfy the whole of the debt, we 
are of opinion he could not enforce any right of contribution 
against his cô judgnaeat-debtorSj as they could rely on the terms 
of the Act and plead in answer to a suit for eontribution that 
their share of the judgment debt must be deemed for all purposes 
to have been discharged. This result would be owing, not to 
any fault on the part of the appellant, but to the laches of the 
respondents in not having put forward their claim before the 
Special Judge wifchin the time allowed by law. We^ think, 
therefore, that the order of the Court below disallowing the 
appellant’s objection was wrong. We allow the appeal, and, 
setting aside the order of the Court below, remand the case to 
that Court with directions to proceed with the execution on the 
basis that the appellant is not liable for the whole of the judg- 
ment-debt but only for his proportionate share thereof. The 
appellant will recover from the respondent | of the costs incurred 
by him in this Court). The respondents will recover from the 
appellant of the costs incurred by them in this Court. The 
costs in the Court below will abide the result. ^

A p p ea l decreed.

Before Mr. JatUce AiJemm and Mf. Jmtiee Karamai Muaein  ̂
IIEOZI BEGAM (PSAIHXISI) t>. ABDFL LATIF KHAN AKB akoihbb

(DBJHKDiLSX)*
Civil Ffooedure Code, seeiion 64i9—8ecurifp f o r  <j» tt»~-‘ Non-oomp liancB m U  

order for security—Appeal rejected-—Apflioation to restore appeal'^ 
AppUeaUm refused.
Meld tiiat no appeal will lie from au order refusing to readmit an 

appeal which had been rejected uuder section 549 o f the Code o f Qiril 
Procedure on acoouat o f  non-compliance with an order to fumish security 
for costa. Lekha r. M a m a  (1) followed. Knar Balm nt Sinffi v. Km r 
Doulnt Sin^h (2) distinguislied,

1st this case one Musammat Firozi Begam, a lady residing 
in the Eampur State, instituted a suit in the Courb of the

* First Appeal No. 24 of 1907, from an order af D.R. Lyle, jDistrioii 
Judge of Moradabad, daced the l6th o f February 1907.

(1) (1895) I. L. R., 18 All., lOl, (2) (1886) k  ft,, 13 1. A,, 5^
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1908 Sabordinate Judge of MoraclaLad to recover a sum of nioney on
■■ ~~—' account of !ier dower. The siiit was based npou a judgmeiit wbich
Begam the plaintiff Jiad obtained from a Court in Eampur against

^Abdtji her husband Abdul La tif Khan. The suit was dismissed. The
Khm plaintiff appealed. On the 3rd of November 1906, on an appli-.

* cation by the respondent, the appellant was ordered to find
security for costs under the provisions of section 549 oi the Code 
of Civil Procedure, and the l5th of December 1906 was fixed as 
the time within which the seciiriby was to be famished. The 
security was not furnished within time. On the 19th of Decem
ber the appellant applied for extension of timê  but her appli
cation was not allowed, and on the following day the appeal was 
rejected under the provisions of section 549. On the I5fch of 
February 1907 the appellant again applied to the Court asking 
that the security might be accepted and the appeal restored to 
the file. This application also was rejected. The appellant 
appealed to the High Court against the order of the Subordinate 
Judge rejecting her application for readmission of her appeal in
the Court below.

Mr. Abdul Majid and Mauivi Muhammad Ishaq, for the
appellant.

Dr. Tej Bahadur Btipru, for the respondents.
Aikman £^d Kaeamat Husein, JJ.—The appellant is a 

lady residing in the Rampur State, that iS; out of British India. 
She brouglit a suit ia the Court of tSubordinate Judge of Morada- 
bad to recover a sum of money on account of her dower. The 
suit was based on a judgment which she had obtained from a 
Court in Rampur against her husband, the respondent Abdul 
Latif Khan. Her suit was dismissed. She appealed. On the 
application of the respondent, she was on the 3rd of November 
1906 ordered by the appellate Court to furnisb. security for costs 
under the provisions of section 549 of the Code of Civil Proce
dure. The 15th of December 1906 was the time fixed within which, 
the security had to be furnished. The appellant did not furnish 
the security within that time. On the 19fch of December 1906, 
she asked for an extension of time within which to file the security* 
Although the lime l\ad expired, the learned Judge had authority 
to extend the time, decision of the Privy Couueii in Budri
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Narain v. Mussummat Sheo Koer (1). Unfoi’tunately for the igog
ap]3ellanli tbe learned Judge refused to extend the time. He sets " ~pibozi”~
out in his order of the 19th December 190B that the appellant had Beg-ah

been allowed six weeks within -which to furnish the security. This Abdtts

he considered ample time, and he remarks that no attempt was
made to ha;ve that tims extended, meaning clearlv, no attempt
within the time allowed. He adds:— I see no sufficient reason
for allowing this application or for extending the time allowed
and consequently refuse the application/̂  On the following day
he rejected the appeal under the provisions of section 549 of the
Code of Civil Procedure. On the 15th February the appellant
presented another petition asking to be allowed to deposit
security and that the appeal might be restored to its original
nurober. In support of her application she relied on a decision of
the Privy Council in Kuar Bcdwant Singh v. Kuar Doulut
Singh (2). The learned Judge held that that case was very
different from the one with v̂hich he l ad to deal and refused to
restore the appeal. It is against that order that the present
appeal has been preferred. For the re=pondents a preliminary
objection is raised that no appeal lies. It is noticeable that
there is no provision in the Code similar to that contained in the
second paragraph of section 381 which allows a plainfciffj whose
suit has been dismissed for failure to furnish secmiby for costs, to
apply for an order to set the dismissal aside. Nor can. -we find
in the Code any right of appeal given, from an order refusing
to readmit an appeal under the circumstances set forth above.
In reply to the preliminary objection the learned vakil for the 
appellant relies on the Privy Council d ocision. cited above. The 
facts of that case were of a pecnliar nature and in our opinion the 
learned Judge is right in holding that it is distinguishable from 
the present case. We are compelled therefore to sustain the preli
minary objection. At the same time we take the opportunity of 
expressing oiir opinion that, considering the serious conseqnences 
entailed by an order nnder section 549, it would be well if the 
Î egislature should consider whether H is not advisable to embody 
in the new Code of Civil Procedure some provision analogous 
to that eontain,ed in the second paragraph of section 881 and to

(I) (X889) L. R., 17 L A„ 1. (2) (1886) I;. E., 18 I. 1 ./57 .
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give a right of appeal from orders passed under section 649. But 
as the law at present stands we can find no provision In it under 
■which this appeal can be brought. We may mention that a Fiill 
Bench of this Court has held in Lekhxi'̂ v, Bhauna (1) that an order 
rejecting an appeal under section 549 is not appealable either as 
an order or as a decree. The case may be a hard one, but under 
the cireumstances we have no alternative but to sustain the res
pondent’s preliminary objection and dismiss the appeal, which we 
hereby do. Under the cireumstances of the case we make no 
order as to costs.

Appeal dismissed.

Before Mr. Justice AiTcman and Mr. Justice Xuramat ffusein. 
KISHAN LAL ( D e o e e e - e o i .i >e b )  v. UMEAO SINGH ( J u b & m e h t - b e b t o b , ) . ®  

Aet Wo. I V  of 1882 ( Transfer of property AcfJ  ̂section 99— Ciml Trooedure 
Code,, s&ction 31Q—Mortgage—■ Simple moneif decree accepted hy mort  ̂
gageê mSale o f mortgaged property in execution of such decree.
Even, tliougk tTie saaovtgagoo disclaims e\11 intexeBi; in Ms siaortgago and 

asks for and obtains a simple money decree ho is precluded by section 99 of 
tide Transfer of Property Act, 1882, from bringing the mortgaged properts  ̂
to sale in execution, of the siinple money decree. Madho Prasad Singh v. 
Saijnaih (2) followed. But if snob a sale does in fact take place and is 
confirmed and a certificate is granted totbeauction purcbsser tbe sale cannot 
afterwards be irapeaclied upon the ground that it was in violation ofi section 
99 of the Transfer of Property Act. Madan Mahund Lai v.Jamna Kaula~ 
puri (3), JBaJ Eislwre De Sarlcar v. Dim  Naih Cltandra (4), Thaleri 
Pathumma v, Than^ra Mammad (5), Durga Cliaraa Mandal v. Kali Fra- 
sama Sarkar (6) and Zftned v. Jas Scm (7) referred to. Sonu Singh v. 
Bi'kari-Sing'h (8) dissented from.

T h e  facts of this case are as follows ;—
One Umrao Singh on the 13th of November 1896 mortgaged 

certain property to one Kishan Lai. The mortgagee brought a 
suit against the mortgagor. In that suit he abandoned his rights 
Tinder the mortgage and obtained a simple money decree on the 
25th of March 1901. This decree he assigned to another Kishan 
Lai, who applied on the 22nd of November 1902 for attachment

• First Appeal No. 22 of 1907. from an order of K. M. Ghosh, Additional 
District Judge of Aligarh, dated the I7th of January 1907.

(1  ̂ (1895) L L. E., 18 AIL, 101.
(2) Weekly Notes, 1906, p. 152.
(3) Weekly Notes, 1907, p. 4’8.
(4) (1908) 13 C, W. N., Ix,

(5) (1899) 10 M. L. J., 110.
(6) (1899) I. L. R., 26 Calc., 727.
(7) (1907) I. L. E., 29 All,, 6l2.
(8) (1905) I. li. R., 83 dale., 285.


